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Title 3- Presidential Determination No. 92-9 of December 16, 1991

The President Migration and Refugee Assistance for Yugoslav Refugees

Memorandum for the Secretary of State

Pursuant to section 2(c)(1) of the Migration and Refugee Assistance Act of
1962, as amended, 22 U.S.C. 2601(c)(1), I determine that it is important to the
national interest that up to $7,000,000 be made available from the U.S.
Emergency Refugee and Migration Assistance Fund (the Fund) to meet unex-
pected urgent needs of refugees and other displaced persons resulting from the
civil conflict in Yugoslavia. These funds may be used to provide U.S. contribu-
tions to the United Nations High Commissioner for Refugees, the International
Committee of the Red Cross, other international organizations, governments
and governmental organizations, and private voluntary organizations, as re-
quired.

You are authorized and directed to inform the appropriate committees of the
Congress of this determination and the obligation of funds under this authority
and to publish this memorandum in the Federal Register.

THE WHITE HOUSE,
Washington, December 16, 1991.

[FR Doc. 92-323

Filed 1-2-92; 4:52 pm]

Billing code 3195-01-M
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection

Service

7 CFR Parts 319 and 321

[Docket No. 91-1051

Importation of Potatoes From Canada

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION. Interim rule and request for
comments.

SUMMARY: We are amending the
regulations concerning importation of
potatoes by adding restrictions on the
importation of'potatoes and potato
plants from Canada. This emergency
action was prompted by new
information about the necrotic strain of
potato virus Y in Canada, and is
necessary to prevent the introduction of
this disease into the United States.
DATES: This interim rule is effective
December 27. 1991. Consideration will
be given only to comments received on
or before March 6. 1992.
ADDRESSES: To help ensure that your
comments are considered, send an
original and three copies of written
comments to Chief, Regulatory Analysis
and Development, PPD, APHIS, USDA,
room 804. Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782. Please
state that your comments refer to
Docket Number 91-105. Comments
received may be inspected at USDA.
room 1141, South Building. 14th Street
and Independence Avenue, SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays.
FOR FURTHER INFORMATION CONTACT:
James Petit de Mange, Operations
Officer, Port Operations Staff, PPQ,
APHIS, USDA, room 632, Federal
Building. 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8645.

SUPPLEMENTARY INFORMATION:

Background
The regulations in 7 CFR part 321

(referred to below as the potato
regulations) restrict the importation of
potatoes from foreign countries to
prevent the introduction into the United
States of potato wart and other injurious
potato diseases and insect pests. For
purposes of the potato regulations, the
term "potatoes" refers only to tubers. As
defined in this part, a seed potato is a
potato tuber intended for planting and
growing potato plants. A table stock
potato is a potato tuber intended for sale
as a fresh vegetable. A processing
potato is a potato tuber intended to
produce potato products, incapable of
propagation, not to include table stock.
The regulations in 7 CFR part 31937
(referred to below as the nursery stock
regulations) govern the importation of
living plants, plant parts, and seed for,
or capable of. propagation, including all
parts of potato plants other than tubers.

Prior to the effective date (April 25,
1991) of an interim rule and request for
comments published in the April 30,
1991 Federal Register (56 FR 19789-
19791, Docket No. 91-038), § 321.8 of the
potato regulations allowed potato tubers
to be imported without restrictions from
Canada (except from Newfoundland
and the Land District of South Saanich
on Vancouver Island of British
Columbia). Also prior to the effective
date of that interim rule, the nursery
stock regulations allowed the
importation of potato plants (other than
tubers) from Canada without restriction.

The previous interim rule prohibited
the importation of potato plants and
prohibited or restricted the importation
of certain tubers from New Brunswick
and Prince Edward Island in order to
prevent the introduction of the necrotic
strain of potato virus Y (PVY-N), which
is not known to exist in the United
States. This virus, which presents a
plant pest risk, had been identified in
potatoes in New Brunswick and Prince
Edward Island. PVY-N, also known as
tobacco veinal necrosis, can infect
potatoes, tobacco, tomatoes, and
peppers. PVY-N can be introduced into
new locations by the movement of
infected potato tubers and plants. The
PVY-N virus in spread slowly in nature
by aphids feeding on infected plants and
transmitting the virus to healthy plants.
Long-distance spread of the disease has

resulted from the movement of infected
potato tubers.

Preliminary investigations by
Agriculture Canada indicated that PVY-
N detected on farms in Prince Edward
Island and New Brunswick had been
traced back to a single farm in Prince
Edward Island, and that the spread of
PVY-N had been the result of movement
of Atlantic variety seed potatoes from
that farm.

Based on this information, the interim
rule effective on April 25, 1991, did the
following:

(1) Prohibited the importation of the
Atlantic variety of seed potatoes from
Prince Edward Island,

(2) Restricted the importation of other
varieties of seed potatoes from Prince
Edward Island to seed potatoes grown
in Prince Edward Island Seed Potato
Inspection Districts 5 or 6,

(3) Prohibited the importation of seed
potatoes from New Brunswick if they
were the progeny of or were grown on
the same farm with any Atlantic variety
seed potato produced on Prince Edward
Island in 1988 or later,

(4) Prohibited the importation of seed
potatoes from other provinces which
were otherwise eligible to ship potatoes
to the United States if the potatoes were
the progeny of any Atlantic variety seed
potato produced on Prince Edward
Island in 1988 or later,

(51 Prohibited the importation of table
stock from Prince Edward Island or New
Brunswick unless the potatoes were not
grown in Prince Edward Island or New
Brunswick or unless the potatoes were
treated with sprout inhibitor,

(6) Prohibited the importation of
processing potatoes from Prince Edward
Island or New Brunswick unless the
potatoes were not grown in Prince
Edward Island or New Brunswick, or
were treated with sprout inhibitor, or
were moved under certain restrictions
from the first port of entry in the United
States to a processing plant, and

(7) Required a permit and
phytosanitary certificate for the
importations.

The interim rule also prohibited the
importation of potato plants (other than
tubers) from Prince Edward Island and
New Brunswick.

Follow-up Canadian surveys since the
publication of that interim rule have
detected PVY-N in Ontario, Nova
Scotia, and Quebec, and in potato
varieties other than Atlantic. Most of
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these new detections can be traced back
to potatoes originating in Prince Edward
Island.

Survey results also note that the
extent Pf the infestation in Prince
Edward Island is more widespread than
previously believed. PVY-N has been
found in many more seed potatoes in
Prince Edward Island, in areas within
Prince Edward Island that were
previously thought to be free from PVY-
N, and in varieties other than Atlantic.

Some of the detections in Ontario
relate to infections that occurred in
Ontario in previous years. However, at
least one PVY-N detection in tobacco in
Ontario made last year, and one this
year, have not been directly linked to
the presence of infected potatoes. It
appears that another unknown host of
PVY-N may be present in Ontario and
acting as a source of inoculum capable
of causing recurring infections in
tobacco and potatoes. To date, the
surveys for PVY-N in Ontario have
concentrated on a few farms that
received Prince Edward Island potatoes
that were considered high risk for PVY-
N. The majority of seed potatoes in
Ontario have yet to be tested for PVY-
N. The presence of an unknown source
of inoculum for PVY-N in Ontario
leaves many questions about the
possible risks associated with the
movement of potatoes from Ontario.

The recent Canadian surveys have
detected PVY-N only once in each of
the provinces of New Brunswick, Nova
Scotia, and Quebec. The infected
potatoes have been authorized for local
processing only. We perceive the risk of
introducing PVY-N in potatoes from
those provinces to be small relative to
potatoes from Ontario and Prince
Edward Island.

Therefore, we are broadening the
prohibition on seed potatoes from Prince
Edward Island to all varieties from all
parts of Prince Edward Island. We are
adding Ontario as a province from
which seed potatoes are prohibited,
regardless of variety, due to the
circumstances noted above concerning
the presence of PVY-N in tobacco,
potatoes, and possibly other hosts in
Ontario that have yet to be identified.

We are permitting the importation of
seed potatoes from other provinces if a
USDA import permit has been obtained
and the potatoes are accompanied by a
phytosanitary certificate stating the
province of origin and containing the
following statements as explained
below:

* The potatoes are neither the
progeny of nor were grown on the same
Canadian seed potato farm with
potatoes produced in Ontario or Prince
Edward Island in 1988 or later, nor are

the sibling potatoes of a lot of potatoes
known to be infected with PVY-N.
(Sibling potatoes are potatoes that were
produced from the same common seed
source in the previous growing season.
They are potatoes that were harvested
from the same field.) These restrictions
are necessary to prevent the importation
of seed potatoes which are at high risk
of being infected with the PVY-N virus.

9 The potatoes are not harvested from
a farm or field that is within 200 meters
of a farm or field where PVY-N has
been detected. The natural spread of the
aphids in the field that act as vectors for
PVY-N is generally 100 meters or less
per year. As a precautionary measure,
we are requiring that these potatoes be
no closer than 200 meters from PVY-N
infected potatoes.

We consider the risks of introducing
PVY-N into the United States with
Canadian table stock and processing
potatoes to be very low. There are no
restrictions due to PVY-N on such
potatoes from Canada, except Ontario,
Prince Edward Island, New Brunswick,
Nova Scotia, and Quebec. However, due
to the circumstances in Ontario and
Prince Edward Island described above,
we believe additional safeguards and/or
certifications are necessary for table
stock and processing potatoes from
these provinces to lessen any risks. We
consider the disease risks to be less
from New Brunswick, Nova Scotia, and
Quebec, since PVY-N was detected only
once in each of these provinces in recent
surveys conducted by Agriculture
Canada and since the infected potatoes
have been destroyed.

Therefore, we are allowing the
importation of table stock and
processing potatoes from Ontario and
Prince Edward Island if a USDA import
permit has been obtained and the
potatoes are accompanied by a
phytosanitary certificate stating that the
potatoes were not grown from seed
potatoes that were siblings of a lot of
potatoes known to be infected with
PVY-N, were not harvested from a farm
or field that is within 200 meters of any
farm or field where PVY-N was
detected, and were treated while
dormant with chlorpropham in
accordance with labeled rates approved
and authorized by the U.S.
Environmental Protection Agency.

The sprout inhibitor chlorpropham
acts to extend the dormancy of potatoes
when it is applied to dormant potatoes.
Treating while dormant is recommended
on the label of the sprout inhibitor.
When potatoes are imported and are
found to be sprouting, we assume that
they were either not treated with sprout
inhibitor or that the inhibitor was
improperly applied.

We are requiring sprout inhibitor
treatment for table stock from Ontario
and Prince Edward Island to reduce the
chances of these potatoes being planted
and then producing PVY-N infected
plants. Home gardeners frequently plant
table stock potatoes instead of
purchasing seed potatoes because the
diversity of potato varieties available
for sale as table stock in grocery stores
generally outnumbers the varieties
available as seed potatoes in local
garden supply stores, nurseries, etc.

We also believe sprout inhibitor
treatment is necessary for processing
potatoes from Ontario and Prince
Edward Island, and many other areas
where PVY-N has been detected. In the
United States, processing plants that
receive these potatoes are often near
potato farms. Potato wastes and culls
that are capable of growing are often
generated at these processing plants.
The sprout inhibitor treatment will help
lessen the possibilities of these wastes
and culls growing into PVY-N infected
plants which could spread to potatoes or
other potential hosts growing nearby.

We believe that table stock and
processing potatoes from Ontario and
Prince Edward Island that meet the
requirements described above present
an insignificant level of risk of spreading
PVY-N if imported because of the
multiple safeguards imposed by the
certification requirements and
treatment.

We are allowing the importation of
table stock and processing potatoes
from Ontario and Prince Edward Island
that have been treated with the sprout
inhibitor chlorpropham, but which do
not meet the other certification
requirements described above, only
from August 15 through March 15,
inclusive.

Without the previously described
certification, we feel that table stock
and processing potatoes from Ontario
and Prince Edward Island pose an
increased degree of risk of spreading
PVY-N. Our past experience with table
stock and processing potatoes from
Canada reveals that they begin breaking
dormancy and sprouting near the end of
March, depending on how the potatoes
were stored. After dormancy breaks,
sprout inhibitors are less effective. The
possibility exists, albeit remote, that
these potatoes could be planted and
grown, especially by home gardeners,
and produce PVY-N infected plants.
Also, potato processing plants that
receive these potatoes could generate
culls and wastes that could potentially
produce PVY-N infected plants. If
infected plants were to develop from the
culls or wastes, they could serve as a
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source of infection for other potatoes
growing within the vicinity of the
processing plants. To reduce the
possibilities of these events occurring,
we are prohibiting the importation of
these potatoes from March 16 through
August 14, inclusive, unless they meet
the certification requirements, as a
precaution against the possible planting
of these potatoes by home gardeners, or
the growth of these plants from potato
culls and wastes at processing plants,
during a time of the year when most
potato and tobacco crops are being
grown in the United States.

From August 15 through March 15,
inclusive, table stock and processing
potatoes from Canada will likely be
comprised of either recently harvested
potatoes which are incapable of
growing, or potatoes which are dormant.
When treated with chloropropham,
dormant potatoes are unlikely to
produce potato plants even if planted.
Also, by August 15, most potatoes in the
United States have been harvested and
tobacco is at or near harvest.
Additionally, most home gardeners in
the United States are not likely to be
planting potatoes after this date.

We are allowing table stock and
processing potatoes that were harvested
in New Brunswick, Nova Scotia, and
Quebec to be imported without sprout
inhibitor treatment. Those potatoes will
be allowed entry if a USDA import
permit has been obtained and the
potatoes are accompanied by a
phytosanitary certificate stating that
they were not the progeny of nor were
grown on the same farm with potatoes
produced in Ontario or Prince Edward
Island in 1988 or later, were not grown
from seed potatoes that were the
siblings of a lot of potatoes known to be
infected with PVY-N, and were not
harvested from a farm or field that is
within 200 meters of any farm or field
where PVY-N was detected. These
potatoes meet the basic certification
requirements which we are establishing
for seed potatoes from New Brunswick,
Nova Scotia, and Quebec, which could
be imported and planted. Therefore,
sprout inhibitor treatment is
unnecessary for table stock and
processing potatoes if certified as
described in this paragraph. Alternately,
table stock and processing potatoes
harvested in New Brunswick, Nova
Scotia, and Quebec that do not meet the
above requirements may be imported if
d USDA import permit has been
obtained and the potatoes are
accompanied by a phytosanitary
certificate stating that they were treated

while dormant with the sprout inhibitor
chlorpropham in accordance with
labeled rates approved and authorized
by the Environmental Protection
Agency.

We are also changing the nursery
stock regulations to prohibit the
importation of potato plants (other than
tubers and true seeds) from Nova Scotia,
Ontario, and Quebec. It is necessary to
prohibit the importation of potato plants
from provinces where PVY-N has been
detected because we have no way to
trace potato plants and determine
whether or not they are from infected
sources or were grown in proximity to
infected sources. In the previous interim
rule we prohibited the importation of
potato plants from New Brunswick and
Prince Edward Island.

Emergency Action
The Administrator of the Animal and

Plant Health Inspection Service has
determined that an emergency situation
exists that warrants publication of this
interim rule without prior opportunity
for public comment. Immediate action is
necessary to prevent the introduction of
the necrotic strain of potato virus Y
[PVY-N) into the United States.

Since prior notice and other public
procedures with respect to this interim
rule are impracticable and contrary to
the public interest under these
conditions, there is good cause under 5
U.S.C. 553 to make it effective upon
signature. We will consider comments
that are received within 60 days of
publication of this interim rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register,
including a discussion of any comments
we receive and any amendments we are
making to the rule as a result of the
comments.
Executive Order 12291 and Regulatory
Flexibility Act

The emergency nature of this action
makes it impracticable for the Agency to
follow the procedures of Executive
Order 12291 and Secretary's
Memorandum 1512-1 with respect to
this interim rule. Immediate action is
warranted to prevent the introduction of
PVY-N into the United States.

This emergency situation also makes
compliance with section 603 and timely
compliance with section 604 of the
Regulatory Flexibility Act impracticable.
Since this action may have a significant
economic impact on a substantial
number of small entities, the Final
Regulatory Impact Analysis, if required,
will address the issues required in

section 604 of Public Law 96-354, the
Regulatory Flexibility Act.

Paperwork Reduction Act
In accordance with section 3507 of the

Paperwork Reduction Act of 1980 (44
U.S.C. chapter 35), the information
collection provisions that are included
in this interim rule will be submitted for
approval to the Office of Management
and Budget. Written comments should
be submitted to the Office of
Information and Regulatory Affairs,
OMB, Attention: Desk Officer for
APHIS, Washington, DC 20503. A
duplicate copy of comments should be
submitted to: (1) Chief, Regulatory
Analysis and Development, PPD,
APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782 and (2) Clearance
Officer, OIRM, USDA room 404-W, 14th
Street and Independence Avenue, SW.,
Washington, DC 20250.

Executive Order 12372
This program/activity is listed in the

Catalog of Federal Domestic Assistance
under 10.025 and is subject to Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

List of Subjects

7 CFR Part 319
Agricultural commodities, Imports,

Nursery stock, Plant diseases, Plant
pests, Plants (Agriculture), Quarantine,
Transportation.

7 CFR-Part 321
Agricultural commodities, Imports,

Plant diseases, Plant pests, Plants
(Agriculture), Potatoes, Quarantine,
Transportation.

Accordingly, 7 CFR parts 319 and 321
are amended to read as follows:

PART 319-FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 15Odd, 150ee, 150ff, 151-
167; 7 CFR 2.17, 2.51, and 371.2(c).

2. In the table in § 319.37-2, paragraph
(a), the entry listed for "Solanum spp.
(excluding potato tubers which are
subject to 7 CFR part 321).', the
information listed in the second column
for this entry is revised to read as
follows:

§ 319.37-2 Prohibited articles.
(a) * * *
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Prohibited article (except se Tree. plant, or frui disease or injurious Insect, or other plant
Prohinte sp iclly enetiseeds Foreign county(ies) or localties) from which prohbod pst deermned as existing in the places named and capable ofbeing transported with the prohibited article

Solanum spp. AN.........A except Canada (excluding New Brunswick. Nova Scotia, *

Ontario, Prince Edward Island, and Quebec).

PART 321-RESTRICTED ENTRY
ORDERS

3. The authority citation for part 321
continues to read as follows:

Authority- 7 U.SC. 154,159, and 162; 44
U.S.C. 35; 7 CFR 2.17, 2.51, and 371.2(c).

4. Section 321.2 is amended by adding
the following definition in alphabetical
order to read as follows:
§ 321.2 Definitions.

Sibling potatoes. Potatoes that were
produced from the same common seed
source or harvested from the same field
in the previous growing season.
* *t * * *

5. Section 321.9 is amended by
removing paragraphs (g) and (h) and by
revising paragraphs (b) through (f) to
read as follows:
§ 321.9 Importation of potatoes from
Canada.
* t * f* t*

(a) *
(b) Seed potatoes grown in Ontario

and Prince Edward Island may not be
imported.

(c) Seed potatoes imported from
Canada that are not provided for in
paragraphs (a) or (b) of this section must
be accompanied by a phytosanitary
certificate issued by Agriculture Canada
stating the province of origin and
bearing an additional declaration stating
that the seed potatoes are neither the
progency of nor were grown on the same
Canadian seed potato farm with
potatoes produced in Ontario or Prince
Edward Island in 1988 or later, are not
the sibling potatoes of a lot of potatoes
known to be infected with PVY-N, and
were not harvested from a farm or field
that Is within 200 meters of a farm or
field where PVY-N has been detected.

(d) Table stock and processing
potatoes that were harvested in Ontario
or Prince Edward Island may be
imported:

(1) Between August 15 and March 15
of each year if accompanied by a
phytosanitary certificate stating that
they have been treated while dormant
with the sprout inhibitor chlorpropham
in accordance with labeled rates
approved and authorized by the U.S.
Environmental Protection Agency; or

(2) Year round if accompanied by a
phytosanitary certificate stating that the
potatoes were not grown from seed
potatoes that are sibling potatoes of a
lot of potatoes known to be infected
with PVY-N, were not harvested from a
farm or field that is within 200 meters of
any farm or field where PVY-N was
detected, and were treated while
dormant with chlorpropham in
accordance with labeled rates approved
and authorized by the U.S.
Environmental Protection Agency.

(e) Table stock and processing
potatoes that were harvested in New
Brunswick, Nova Scotia, and Quebec
may be imported with a phytosanitary
certificate stating that-

(1) They were not the progeny of nor
were grown on the same farm with
potatoes produced in Ontario or Prince
Edward Island in 1988 or later, were not
grown from seed potatoes that were the
siblings of a lot of potatoes known to be
Infected with PVY-N, and were not
harvested from a farm or field that is
within 200 meters of any farm or field
where PVY-N was detected, or

(2) They were treated while dormant
with the sprout inhibitor chlorpropham
in accordance with labeled rates
approved and authorized by the U.S.
Environmental Protection Agency.

(f) Importers must obtain an import
permit issued by the United States
Department of Agriculture, in
accordance with § 321.4, for potatoes for
which phytosanitary certificates are
required by paragraphs (c) through (e) of
this section.

Done in Washington. DC, this 27th day of

December 1991.

Robert Melland,

Administrator, Animal and Plant Health
Inspection Service,

[FR Doc. 92-85 Filed 1-3-92; 8:45 aml
BILLING CODE 341-4-M

Agricultural Marketing Service
7 CFR Part 905
[Docket No. FV-91-431FR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown In Florida; Relaxation
of Minimum Size Requirements for
Red and White Seedless Grapefruit
and Dancy Tangerines
AGENCY: Agricultural Marketing Service.
USDA.
ACTION: Final rule.

SUMMARY: The Department is adopting,
with a correction, as a final rule an
interim final rule which relaxed the
minimum size requirement for red and
white seedless grapefruit to 35/is inches
in diameter from 39/a inches for the
remainder of the 1991-92 shipping
season. The interim final rule also
indefinitely relaxed the minimum size
requirement for domestic shipments of
Dancy tangerines to 2%s inches in
diameter from the current 2 6/,B inch
requirement. The relaxations were
based on this season's crop and market
demand conditions, and the maturity
and flavor levels of these citrus fruits.
EFFECTIVE DATE: January 6, 1992.
FOR FURTHER INFORMATION CONTACT:
Gary D. Rasmussen, Marketing
Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456; telephone: (202) 720-
9918.
SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Agreement and Marketing Order No.
905, both as amended (7 CFR part 905),
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida. This order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the Act.

This final rule has been reviewed by
the U.S. Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
"non-major" rule.
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Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are about 100 Florida citrus
handlers subject to regulation under the
marketing order covering oranges,
grapefruit, tangerines, and tangelos
grown in Florida, and about 10,200
producers of these citrus fruits in
Florida. Small agricultural producers
have been defined by the Small
Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. A minority of these
handlers and a majority of the producers
may be classified as small entities.

The Citrus Administrative Committee
(committee), which administers the
marketing order locally, met September
10, 1991, and unanimously recommended
the relaxations specified in the interim
final rule. The committee meets prior to
and during each season to review the
handling regulations effective on a
continous basis for each citrus fruit
regulated under the marketing order.
Committee meetings are open to the
public, and interested persons may
express their views at these meetings.
The Department reviews committee
recommendations and information
submitted by the committee and other
available information and determines
whether modification, suspension, or
termination of the handling regulations
would tend to effectuate the declared
policy of the Act.

The interim final rule was issued on
October 11, 1991, and published in the
Federal Register (56 FR 51971, October
17, 1991), with an effective date of
October 11, 1991, and a 30-day comment
period ending November 18, 1991. No
comments were received.

Section 905.306 of the regulations (7
CFR 905.306) in Table I of paragraph (a)
specifies minimum grade and size
requirements for grapefruit and
tangerines grown in Florida and shipped
to the 48 contiguous States and the

District of Columbia of the United States
(the domestic market).

The interim final rule relaxed the
minimum size requirement to size 56
(35/1a inches in diameter) from size 48
(39/6 inches in diameter) for red
seedless grapefruit through October 25,
1992, and for white seedless grapefruit
through August 16, 1992. However, the
interim rule as published in the October
17, 1991, Federal Register incorrectly
stated that on or after 08/17/92, the
minimum size requirement for white
seedless grapefruit would be 35/i. The
correct minimum size requirement is
39/o and is reflected in this final rule.
The Florida seedless grapefruit shipping
season normally begins in September
and continues until the following July.

In addition, the interim final rule ,
relaxed the minimum size requirement
for domestic shipments of Florida Dancy
tangerines to size 210 (2Y/i inches in
diameter) from size 176 (26/1a inches)
indefinitely. Dancy tangerine shipments
each season normally begin about the
first of November, peak in December,
and end the following March.

The committee reported that the 1991-
92 Florida citrus season was much
earlier than normal this year and
recommended these relaxations based
on its assessment of maturity, flavor
level, and size composition of this
season's Florida seedless grapefruit and
Dancy tangerine crops. This committee's
action followed its practice of prior
years of recommending reduced
minimum size requirements for these
fruits once they reach acceptable levels
of flavor and maturity for the fresh
market. The committee anticipates that
the demand will be good for size 56
seedless grapefruit and size 210 Dancy
tangerines this season, and that the fruit
will meet consumer acceptance.

The relaxations were designed to
enable Florida citrus shippers to ship
sizes of fruit to the domestic market
which are consistent with the demand in
those markets during the 1991-92
season, and to maximize shipments to
fresh market channels. The minimum
size requirements are designed to
provide fresh markets with fruit of
acceptable size and maturity, thereby
maintaining consumer confidence in
fresh Florida citrus. This helps create
buyer confidence and contributes to
stable marketing conditions. This is in
the interest of producers, packers, and
consumers, and is expected to increase
returns to Florida citrus growers.

The minimum grade and size
requirements in section 944.106 for
grapefruit imported into the United
States have been suspended since
March 11, 1991. The U.S. Trade
Representative (USTR) was notified that

we contemplated reinstating those
requirements upon USTR concurrence.
Since the interim final and this final rule
changes the size requirements for
Florida grapefruit, the USTR will be
notified that we are contemplating
making similar changes in the grapefruit
import requirements when they are
reinstated.

Under the marketing order for Florida
citrus, handlers may ship up to 15
standard packed cartons (12 bushels) of
fruit per day, and up to two standard
packed cartons of fruit per day in gift
packages which are individually
addressed and not for resale, under
exemption provisions. Fruit shipped for
animal feed is also exempt under
specific conditions. In addition, fruit
shipped to commercial processors for
conversion into canned or frozen
products or into a beverage base are not
subject to the handling requirements.

This action reflects the committee's
and the Department's appraisal of the
need to maintain the relaxed size
requirements currently in effect. The
Department's view is that this action
will have a beneficial impact on
producers and handlers since it would
allow Florida citrus handlers to continue
to ship those sizes of fruit available to
meet consumer needs consistent with
this season's crop and market
conditions.

Based on the above, the Administrator
of the AMS has determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

After consideration of all relevant
matter presented, the information and
recommendations submitted by the
committee, and other information, it is
found that finalizing the interim final
rule, as published in the Federal Register
(56 FR 51971, October 17, 1991), will tend
to effectuate the declared policy of the
Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) This action maintains
relaxed minimum size requirements
currently in effect for Florida red and
white seedless grapefruit and Dancy
tangerines; (2) Florida grapefruit and
tangerine handlers are aware of this
action which was unanimously
recommended by the committee at a
public meeting and they will need no
additional time to continue complying
with the relaxed requirements; (3)
shipment of the 1991-92 season Florida
grapefruit and Dancy tangerine crops is
currently in progress; (3) the interim
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final rule provided a 30-day comment
period and no comments were received;
and (4) no useful purpose would be
served by delaying the effective date
until 30 days after publication.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements.
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

For the reasons set forth in the
preamble, 7 CFR part 905 is amended as
follows:

Accordingly, the interim final rule
amending the provisions of § 905.306.
which was published in the Federal
Register (56 FR 51971, October 17,1991),
is adopted as a final rule with the
following change:.

PART 905-ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

1. The authority citation for 7 CFR
part 905 continues to read as follows:

Authority: Sees. 1-19, 48 Stat. 31, as
amended; 7 U.SC. 601-74.

§ 905.306 [Amended]
2. Section 905306 is amended in Table

I of paragraph (a) by revising the
number "3% e" to read "3% s" in column
4 for Grapefruit- seedless, except red, on
and after 8/17/92.

Note: This section will appear in the annual
Code of Federal Regulations.

Dated: December 27,1991.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable
Division,
[FR Doec. 92-28 Filed 1-3-92; 8:45 am]
BILLING COOE 3410-02-M

7 CFR Part 907

[Navel Orange Regulation 727]

Navel Oranges Grown In Arizona and
Designated Part of Cafomia

AGENCY: Agricultural Marketing Service.
USDA.
ACTION: Final rule,

SUMMARY: This regulation establishes
the quantity of California-Arizona navel
oranges that may be shipped to
domestic markets during the period from
January 3, 1992, through January 9, 1992.
Consistent with program objectives,
such action is needed to establish and
maintain orderly marketing conditions
for fresh California-Arizona navel
oranges for the specified week.
Regulation was recommended by the
Navel Orange Administrative
Committee (Committee), which is

responsible for local administration of
the navel orange marketing order.
EFFECTIVE DATE: Regulation 727 (7 CFR
part 907) is effective for the period from
January 3,1992. through January 9,1992.
FOR FURTHER IFORMATION CONTACT:
Christian D. Nissen. Marketing
Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, room 2523-S. P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-4754.
SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order No. 907 (7 CFR part 907), as
amended, regulating the handling of
navel oranges grown in Arizona and
designated part of California. This order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended, hereinafter referred to as the
"Act."

This final rule has been reviewed by
the Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
"non-major" rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of the
use of volume regulations on small
entities as well as larger ones.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions In order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 130 handlers
of California-Arizona navel oranges
subject to regulation under the navel
orange marketing order and
approximately 4.000 navel orange
producers in California and Arizona.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of handlers and producers of
California-Arizona navel oranges may
be classified as small entities.

The California-Arizona navel orange
industry is characterized by a large

number of growers located over a wide
area. The production area is divided into
four districts which span Arizona and
part of California. The largest proportion
of navel orange production is located in
District 1, Central California, which
represented about 79 percent of the total
production in 1990-91. District 2 is
located in the southern coastal area of
California and represented almost 18
percent of 1990-91 production; District 3
is the desert area of California and
Arizona, and it represented slightly less
than 3 percent; and District 4, which
represented slightly less than 1 percent,
is northern California. The Committee's
revised estimate of 1991--02 production
is 64,600 cars (one car equals 1.000
cartons at 37.5 pounds net weight each),
as compared with 32,895 cars during the
1990-91 season.

The three basic outlets for California-
Arizona navel oranges are the domestic
fresh, export, and processing markets.
The domestic fresh (regulated) market is
a preferred market for California-
Arizona navel oranges while the export
market continues to grow. The
Committee has estimated that about 8
percent of the 1991-92 crop of 04,800
cars will be utilized in fresh domestic
channels (43,650 cars), with the
remainder being exported fresh (14
percent, processed (16 percent), or
designated for other uses (2 percent).
This compares with the 1990--91 total of
16,675 cars shipped to fresh domestic
markets, about 51 percent of that year's
crop. In comparison to other seasons,
1990-91 production was low because of
a devastating freeze that occurred
during December 1990.

Volume regulations issued under the
authority of the Act and Marketing
Order No. 907 are intended to provide
benefits to producers. Producers benefit
from increased returns and improved
market conditions. Reduced fluctuations
in supplies and prices result from
regulating shipping levels and contribute
to a more stable market. The intent of
regulation is to achieve a more even
distribution of oranges in the market
throughout the marketing season.

Based on the Committee's marketing
policy, the crop and market information
provided by the Committee, and other
information available to the
Department, the costs of implementing
the regulations are expected to be more
than offset by the potential benefits of
regulation.

Reporting and recordkeeping
requirements under the navel orange
marketing order are required by the
Committee from handlers of navel
oranges. However, handlers in turn may
require individual producers to utilize
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certain reporting and recordkeeping
practices to enable handlers to carry out
their functions. Costs incurred by
handlers to connection with
recordkeeping and reporting
requirements may be passed on to
growers.

Major reasons for the use of volume
regulations under this marketing order
are to foster market stability and
enhance producer revenue. Prices for
navel oranges tend to be relatively
inelastic at the producer level. Thus,
even a small variation In shipments can
have a great impatt on prices and
producer revenue. Under these
circumstances, strong arguments can be
advanced as to'the benefits of regulation
to producers, particularly smaller
producers.

The Committee adopted -its marketing
policy for the 19K1-2 season on June 25,
1991. The -Commifte reviewed its
marketng policy at district meetings as
follows: Districts I and 4 on Se tember
24, 1991, in Visalia, California;'and
District 2 and 3 on October 1, 191, in
Ontario, California. The Covnittee
subsequently revised its marketing
policy a meetingon Otober 15, 1991.
The marketing policy discussed, among
other things, the potential use of volume
and size regulations for the ensuing
season. The Committee considered the
use of volme regulation for the season.
This marketing policy is available from
the Committee or Mr. Nssan. The
Department reviewed that policy with
respect to administrative requirements
and regulatory alternatives in order to
determine if the use of volume
regulations would be uppropriate.

The Committee met publicly on
December 30, 1991, in Newhall,
California, to consider the current and
prospective condifions of supply and
demand and recommended, with 7
members voting in favor, Z opposing.
and I abstaiRing, that 750,000 cartons is
the quantity of uavel oranges deemed
advisable to be shipped to fresh
domestic markets during the specified
week. The marketing information and
data provided to the Committee and
used in its deliberations was compiled
by the Committee's staff or presented by
Committee members at the meeting.
This information included, but was not
limited to, price data for the previous
week from Department market news
reports and other sources, preceding
week's shipments and shipments to
date, crop conditions and weather and
transportation conditions.

The Department reviewed the
Committee's recommendation in light of
the Committee's projections as set forth
in its 1991-02 marketing policy. The
recommended amount of 750;000 carlons

compares to the 1300,00 cartons
specified In 'the Committee's shipping
schedule. Of the 750,000 cartons, 94.82
percent or 711,150 cartons are allotted
for District 1, and 5.1 percent or 380
cartons are allotted for District 3.
Handlers in Districts 2 and 4 will not be
regulated as they are not shipping a
sufficient quantity of navel oranges to
warrant volume regulation at this point
in the season.

During the week ending on December
26, 1991, shipments of navel oranges to
fresh domestic markets, including
Canada, totaled 742,000 cartons
compared with 1,064,000 cartons shipped
during the week ending on December 27,
1990. Exporotshipments totaled 209,000
cartons compared with 119;000 cartons
shipped during the week ending on
December 27, 1990. Processing and other
uses accounted for 244000 cartons
compared with 183,000 cartons shipped
during the week ending on December 27,
1990.

Fresh domestic shipments to date this
seasor total ,901W0 cartons compared
with 12,41000 cartons shipped by this
time last season. Export shipments total
1,158,000 cafrtons ompared with
1,419,000 cartons shipped by this time
last season. Processing and other use
shipments total 1,813,000 cartons
compared with l700,00 cartons shipped
by this time lat season.

For the week -nding Deoember 26,
1991, regulated shipments of navel
oranges to the fresh domestic market
were 7I00 cartons on 'an adjusted
allotment ofWS7 O'cartons which
resulted in net undershipments of
259,000 cartons. Regulated stipments for
the current week (December 27, 1991
through January 2,1992) are estimated at
860,000cartons on an adjusted allotment
of 1,019,00 artons. Thus,
undershipments of 159,000 cartons could
be carried forward into the week ending
on January 9,1992.

The average fLo.b. shipping point price
for the week ending on December 2
1991, was $10.06 per carton based on a
reported sales volume of 767,000
cartons.The season average f.ob.
shipping point price to date is .$10.38 per
carton. The average f.o.b. shipping point
prices for the week ending on December
27, 1990, was $10.40 per carton; the
season average f.o.b. shipping point
price at this time last year was $9.23.

The Department's Market News
Service reported that, as of December
31, demand Is light, and the market is
about steady.

Committee members discussed
implementing volume regulation at this
time, as well as different levels of
allotment. It was reported that poor
weather conditions have hampered

harvesting in northern California.
Several Committee members
commented that they expect a large
carryover from the past week. Most
Committee members believe net
undershipments will exceed 100 cars.
Two Committee members favored open
movement at this time, while the
majority of Committee members favored
the issuance of general maturity
allotment.

According to the National Agricultural
Statistics Service, the 1990-91 season
average fresh equivalent on-tree price
for California-Arizona navel oranges
was $7.75 per carton, 119 percent of the
season average parity equivalent price
of $6.52 per carton.

Based upon fresh utilization levels
indicated by the Committee and an
econometric model developed by the
Department, the 1991-92 season average
fresh on-tree price is estimated at $6.33
per carton, about 85 percent of the
estimated fresh on-tree parity equivalent
price of $744 per carton.

Limiting the quantity of navel oranges
that may be shipped during the period
from January 3, 1992, through January 9,
1992, would be consistent with the
provisions of the marketing order by
tending to establish and maintain, in the
interest of producers and consumers, an
orderly flow of navel oranges to market.

Based on considerations of supply and
market conditions, and the evaluation of
alternatives to the implementation of
this volume regulation, the
Administrator of the AMS has
determined that this final rule will not
have a significant economic impact on a
substantial number of small entities and
that this action will tend to effectuate
the declared policy of the Act.

A proposed rule regarding the
implementation of volume regulation
and a proposed shipping schedule for
California-Arizona nave oranges for the
1991-92 season was published in the
September 30, 1991 issue of the Federal
Register (56 FR 49432). The Department
is currently in the process of analyzing
comments received in response to this
proposal and, if warranted, may finalize
that action this season. However,
issuance of this final rule implementing
volume regulation for the regulatory
week ending on January 9, 1992, does
not constitute a final decision on that
proposal.

Pursuant to 5 U.S.C. 553, it is further
found and determined that it is
impracticable, unnecessary, and
contrary to the public interest to give
preliminary notice, engage in further
public procedure with respect to this
action and that good cause exists for not
postponing the effective date of this
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action until 30 days after publication in
the Federal Register. This is because
there is insufficient time between the
date when information became
available upon which this regulation is
based and the effective date necessary
to effectuate the declared policy of the
Act.

In addition, market information
needed for the formulation of the basis
for this action was not available until
December 31, 1991, and this action
needs to be effective for the regulatory
week which begins on January 3, 1992.
Further, interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting, and handlers were apprised of
its provisions and effective time. It is
necessary, therefore, in order to
effectuate the declared purposes of the
Act, to make this regulatory provision
effective as specified.

List of Subjects in 7 CFR Part 907

Marketing agreements, Oranges,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 907 is amended as
follows:

1. The authority citation for 7 CFR
part 907 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 907.1027 is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.

§ 907.1027 Navel Orange Regulation 727.

The quantity of navel oranges grown
in California and Arizona which may be
handled during the period from January
3, 1992, through January 9, 1992, is
established as follows:

(a) District 1: 711,150 cartons;

(b) District 2: unlimited cartons;

(c) District 3: 38,850 cartons;

(d) District 4: unlimited cartons.

Dated: December 31, 1991.

Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 92-261 Filed 1-3-92:8:45 am]

BILUNG CODE 3410-02-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 21 and 25

[Docket No. NM-64, Special Conditions No.
25-ANM-53]

Special Conditions: Modified
McDonnell Douglas Model DC-9-81
(MD-81), DC-9-82 (MD-82) and DC-9-
83 (MD-83) Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final special conditions.

SUMMARY: These final special conditions
are issued for the McDonnell Douglas
Model DC-9-81 (MD-81), DC-9-82 (MD-
82) and DC-9-83 (MD-83) series
airplanes modified by E-Systems, Inc.
for design of Civil Reserve Air Fleet
Aeromedical Evacuation Ship Set kits.
Removal of existing passenger seats and
installation of the kits will result in
these airplanes being equipped with an
aeromedical evacuation interior that can
accommodate up to 45 litter patients and
their attendants. The aeromedical
evacuation ship set kit includes an
additional oxygen system, utilizing
liquid oxygen for storage, that provides
medical oxygen for the litter patients.
The applicable regulations do not
contain adequate or appropriate safety
standards for the design and installation
of medical oxygen systems utilizing
liquid oxygen for storage. These special
conditions contain the additional safety
standards which the Administrator
considers necessary to ensure that the
design and installation of the medical
oxygen system utilizing liquid oxygen
for storage is such that a level of safety
equivalent to that established by the
airworthiness standards of Part 25 of the
Federal Aviation Regulations (FAR) is
provided.
EFFECTIVE DATE: December 26, 1991.
FOR FURTHER INFORMATION CONTACT:
William Schroeder, FAA,
Standardization Branch, ANM-113,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98055-4056;
telephone (206) 227-2148.
SUPPLEMENTARY INFORMATION:

Background

On August 16, 1989, E-Systems, Inc.
applied for a supplemental type
certificate (STC) to modify McDonnell
Douglas DC-9-81 (MD-81), DC-9-82
(MD-82) and DC-9-83 (MD-83) series
airplanes by removing the existing seats
and installing a conversion kit that
provides an interior for transportation of
sick or wounded persons. The

conversion kits are being developed to
meet the needs of the United States
Military Airlift Command Civil Reserve
Air Fleet program involving quick
conversion of U.S. civil air carrier
passenger airplanes for transportation of
sick and wounded personnel. The
conversion kit includes a patient
transport interior system (provisions for
up to 45 litters), aeromedical operations
system (60 cycle AC electric power
supply and distribution system and one
nurse station including seat and desk),
and a medical oxygen system (liquid
oxygen dewars/converters, valves,
evaporating coils, lines, regulators,
indicators, fittings, etc.) utilizing liquid
oxygen for storage. Approval of the
performance of the medical oxygen
system (flow rate, percent oxygen
delivered, delivery temperature, etc.) is
not included as part of the STC approval
except that the system peformance shall
not result in any unsafe condition as
related to the airplane. The proposed
modification incorporates a novel or
unusual design feature, in the form of a
medical oxygen system, utilizing liquid
oxygen for storage, that provides oxygen
for up to 45 litter patients. Existing
applicable regulation in the McDonnell
Douglas Model DC-9--81 (MD-81), DC-
9-82 (MD-82) and DC-9--83 (MD-83)
series certification basis do not provide
adequate or appropriate safety
standards for the design and installation
of medical oxygen systems that utilize
liquid oxygen for storage.

Supplemental Type Certification Basis

Under the provisions of § 21.115,
Subchapter C, of the FAR, E-Systems,
Inc. must show that the modified DC-9-
81 (MD-81), DC-9-82 (MD-2) and DC-
9-83 (MD-83) airplanes meet the
regulations incorporated by reference in
Type Certificate No. A6WE, as specified
in § 21.101(a), unless: (1) Otherwise
specified by the Administrator, (2)
compliance with later effective
amendments is elected or required
under §§ 21.101 (a) or (b] or (3) special
conditions are prescribed by the
Administrator.

Under the provisions of §§ 21.101 (a)
and (b), E-Systems, Inc. must show that
the Models DC-9--81 (MD-8I). DC-9-82
(MD-82) and DC-9-83 (MD-83) as
changed, continue to meet the
applicable provisions of the regulations
incorporated by reference in the Type
Certificate No. A6WE or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the "original type
certification basis." In addition, the
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certification basis includes certain
special conditions, exemptions and
optional requirements that are not
relevant to these specal conditions.

If the Administrator finds that the
applicable airwoilhiness regulations
(Part 25 requirements) do not contain
adequate orappropriate safety
standards for the Model DC-4-B (MD-
81), DC-9-82 (MD-82 and DC-943
(MD-83) series because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of 1 21.16.

Special conditions, as appropriate, are
issued in accordance with § 11.49 of the
FAR after public notice, as required by
§ 11.2 and i 11.29fb), and become part
of the type certification basis in
accordance with I 21.101(b)12).

Discussion
There are no specific regulations that

address the design an installation of
medical oxygen systems that utilize
liquid oxygen for storage. Existing
requirements such as § § 25.1309, 25.1441
(b) and (c), 51,451, and 2&1453 in the
McDonnell Donglas Model DC-9.-a
(MD-6I), DC4-82 IMD-8) and DC-9-
83 (MD--O) series certification basis
applicable to this STC project provide
some design standards appropriate for
medical oxygen system Installations.
However, additional design standards
for medical oxygen systems utilizing
liquid oxygen are needed to supplement
the existing applicable requirements.
The qaantity of medical liquid oxygen
involved in this installation and the
potential for unsafe conditions that may
result when the oxygen content of an
enclosed area becomes too high because
of system leaks, malf4inction, or damage
from external sources, make it
necessary to assure adequate safety
standards are applied to the design and
installation of the system in McDonnell
Douglas Model DC-"1 fMD-a ), DC-
9-2 (MD-82) and DC--83 (MD-83)
series airplanes.

To ensure that a level of safety is
achieved for McDonnell Douglas Model
DC-9--81 (MD-a). DC-a-,2 (MD-W)
and DC-9- IMD-83) series airplanes,
utilizing liquid oxygen as a storage
medium for a medical oxygen system
equivalent to that intended by the
regulations incorporated by reference,
special conditions are needed which
require those oxygen systems to be
designed and installed to preclude or
minimize the existence of unsafe
conditions that can result from system
leaks, malfunction, installation, or
damage from external sources.

Application by E-Systems for
approval of medical oxygen systems
utilizing liquid oxygen as a storage

medium installed in transport airplanes
and the unsafe conditions that can exist
when the oxygen content of an enclosed
area becomes too high because of
system leaks, malfunction, installation
or damage from external sources make
development and application of
appropriate additional design and
installation standards necessary.

Under standard practice, the effective
date of these final special conditions
would be 30 days after the date of
publication in the Federal Register. As
the intended STC date for the first DC-
9--81 DC-9-82 and DC-9-83 series is
imminent, the FAA finds good cause
exists to make these special conditions
effective upon issuance.

Discussion of Comments

Notice of Proposed Special Conditions
No. SC-91-11-NM was published in the
Federal Register on November .1991
(56 FR S8005). The comment period
closed November 25, 1991. One comment
was received, from an organization
representing airline pilots, expressing
concern about having liquid oxygen on
aircraft piloted by their members. In
their understanding, commercial air
carriers do not use liquid oxygen, and
hence, have not established procedures
and trained personnel to handle it. They
stated that if the FAA approves these
special conditions it is incumbent that it
also ensure that adequate maintenance
and operations procedures are
developed and followed.

The FAA agrees with the commenter.
The procedures for using therapeutic
oxygen from a system that utilizes liquid
oxygen for storage are the same as those
for users of therapeutic oxygen from a
system that utilizes high pressure
oxygen for starage. The personnel
administeing or receiving the oxygen
will be unable to detect a difference.
Oxygen systems that utilize liquid
oxygen for storage require special
operations and maintenance procedures
to assure safety. The special operations
and maintenance instructions for this
system will be contained in documents
which are included as part of the
Supplemental Type certificate (STC)
approved modification kit. These
documents will be included with each
kit installation along with the Flight
Manual Supplement to assure
appropriate operations and maintenance
procedures are provided to operators.

Condusion

This action affects only certain novel
or unusual design features on one model
series of airplanes. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA

for approval of these features on the
airplane.

These special conditions provide
necessary additional safety standards
for design and installation of medical
oxygen systems utilizing liquid oxygen
as a storage medium in McDonnell
Douglas Model DC--1 (MD-81), DC-
9-82 (MD-OS) and DC-9-63 fMD-83)
series airplanes called into service
under the U.S. Military Airlift Command
Civil Reserve Air Fleet program for the
purpose of transporting sick and
wounded military personnel within the
continental United States. The recent
certification of an identical but larger
capacity medical oxygen system
utilizing liquid oxygen provides the
military an intercontinental capability to
transport sick and wounded military
personnel. The utilization of McDonnell
Douglas Model DCS-I (MD-81), DC-
9- (MD-82) and DC-9-a (MD-83)
series airplanes will enhance and
expedite the military capability to
transport the sick and wounded military
personnel to medical facilities best
equipped to handle the particular illness
or injury.

List of Subecs in 14 CFR Parts 21 and
25

Air transportation, Aircraft, Aviation
safety, Safety.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 1344. 1348(c), 1352,
13541a), 1355, 1421 through 1431,1502,
185(b}(21; 42 U.S.C. 1857f-10, 4321 et seq.;
E.O. 11514:49 U.S.C. 1"og).

The Final Special Conditions

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Civil Reserve Air Fleet
Aeromedical Evacuation Ship Set kits
for modification of McDonnell Douglas
Model DO-9"I (MD-81), DC-9-82 (MD-
82) and 1DC-43 (MD--63) series
airplanes.

The medical oxygen system utilizing
liquid oxygen for storage must be
designed and installed to ensure that no
failure of the system, including a leak in
any part of the medical oxygen system,
would prevent continued safe flight and
landing of the aircraft. In addition, the
following design criteria apply with
respect to these special conditions.

a. The liquid oxygen converter and
other oxygen equipment shall not be
installed in compartments where
baggage, cargo or loose equipment is
stored.

b. The liquid oxygen converter shall
be located in the aircraft so as to
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minimize damage to the liquid oxygen
converter due to an uncontained rotor or
fan blade failure.

c. The pressure relief valves on the
liquid oxygen converters shall be vented
overboard through a drain at the bottom
of the aircraft. There shall be no
hydrocarbon filling or drain provisions
forward, above or in proximity to the
vent outlet.

d. The system installation shall
include provisions to assure complete
conversion of the liquid oxygen to
gaseous oxygen.

e. Check valves shall be installed in
systems where multiple converters are
manifolded together so a leak in one
converter will not allow leakage of
oxygen from any other converter.

f. Oxygen lines shall consist of rigid
tubing or flexible hoses. The rigid tubing
shall be of aluminum alloy conforming
to AMS 4071 or corrosion resistant
annealed steel type 304. Flexible hoses
shall be qualified for oxygen service
and, where applicable, cryogenic
service.

g. Flexible hoses shall be used for the
aircraft system connections to shock
mounted converters where movement
relative to the aircraft will occur.

h. Condensation from system
components or lines shall be collected
by drip pans, shields or other suitable
collection means and drained overboard
through a drain fitting separate from the
liquid oxygen vent fitting.

i. Oxygen components and systems
shall meet the requirements of
§ 25.1438(b) and be installed in
accordance with the recommended
practices of FAA Advisory Circular
43.13-1A, chapter 8, section 3, paragraph
363; chapter 10, section 1, paragraph 393,
and Advisory Circular 43.13-2A, chapter
6, paragraph 86 through paragraph 89.
The oxygen system components shall be
electrically bonded to aircraft structure.

j. A means shall be provided to
indicate system pressure and the
quantity of liquid oxygen in the
converters.

Issued in Renton, Washington on

December 26, 1991.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service,
ANM-100.

[FR Doc. 92-174 Filed 1-3-92; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 91-AWP-21]

Name Change to Compulsory
Reporting Points; AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action changes the
names of the Salt River, AZ, compulsory
reporting points to Phoenix, AZ. A final
rule was published in the Federal
Register on November 15, 1991, (56 FR
57973), Airspace Docket No 91-AWP-3,
that altered the descriptions of VOR
Federal airways and jet routes
extending from the Salt River VHF
Omnidirectional Range/Tactical Air
Navigation (VORTAC) located in
Phoenix, AZ. These alterations were due
to the relocation of the Salt River
VORTAC and subsequent name change
to the Phoenix VORTAC. The name
changes to the compulsory reporting
points were inadvertently omitted from
the final rule.
EFFECTIVE DATE: 0901 u.t.c., January 9,
1992.

FOR FURTHER INFORMATION CONTACT:
Alton D. Scott, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SE., Washington,
DC 20591; telephone: (202) 267-9252.
SUPPLEMENTARY INFORMATION:

History
On June 4, 1991, the FAA proposed to

amend parts 71 and 75 of the Federal
Aviation Regulations (14 CFR parts 71
and 75) to alter the descriptions of VOR
Federal airways and jet routes located
in Phoenix, AZ (56 FR 25382). A final
rule was published in the Federal
Register on November 15, 1991, (56 FR
57973), Airspace Docket No. 91-AWP-3,
with an effective date of January 9, 1992,
that altered the descriptions of VOR
Federal airways and jet routes
extending from the Salt River VORTAC
located in Phoenix, AZ. These
alterations were due to the relocation of
the Salt River VORTAC, 4 miles west of
its previous position, and subsequent
name change to the Phoenix VORTAC.
The name changes to the compulsory
reporting points were inadvertently
omitted from the final rule. Section
71.203 and 71.207 of part 71 of the
Federal Aviation Regulations were
republished in FAA Handbook 7400.7
dated November 1, 1991.

The Rule

This emendment to part 71 of the
Federal Aviation Regulations changes
the names of the Salt River, AZ,
compulsory reporting points to Phoenix,
AZ. These changes are necessary to
coincide with the relocation and
subsequent name change of the Salt
River, AZ, VORTAC to the Phoenix, AZ,
VORTAC. Accordingly, since this action
merely involves a change in the names
of the Salt River, AZ, compulsory
reporting points, and does not involve a
change in the actual dimensions,
configuration, or operating requirements
of airspace, notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.
Furthermore, because there is an
immediate need to change the names of
the compulsory reporting points to
incorporate the name change onto the
next chart and avoid pilot confusion, I
find that good cause exists, pursuant to
5 U.S.C. 553[d), for making this
amendment effective in less than 30
days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore-(1) is not a "major
rule" under Executive Order 12291; (2) is
not a "significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only effect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Compulsory reporting
points.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, part 71 of the Federal
Aviation Regulations (14 CFR part 71) is
amended, as follows:

PART 71-DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE,
REPORTING POINTS, JET ROUTES,
AND AREA HIGH ROUTES

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. App. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389: 49 U.S.C. 106(g); 14 CFR 11.69.
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§ 71.203 [Amended]
2. Section 71.203 is amended as

follows:

Salt River, AZ [Remove]
Phoenix, AZ [New]

§ 71.207 [Amended]
3. Section 71.207 is amended as

follows:
Salt River, AZ [Remove]
Phoenix, AZ [New]

Issued in Washington, DC, on December 30,
1991.
Harold W. Becker,
Manager, Airspace-Rules andAeronautical
Information Division.
[FR Doc. 92-175 Filed 1-3-92; 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part 75

[Airspace Docket No. 91-AWP-31

Alteration of VOR Federal Airways and
Jet Routes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects the
descriptions of Jet Routes 1-244 and ]-19
located in Phoenix, AZ. The final rule
was published in the Federal Register on
November 15, 1991, (56 FR 57973),
Airspace Docket No. 91-AWP-3. During
the flight check of 1-244 and 1-19, the
Phoenix 0520 radial was changed to the
Phoenix 0530 radial. The change was not
reflected in the final rule. This action
changes the radial description.

EFFECTIVE DATE: January 6, 1992.

FOR FURTHER INFORMATION CONTACT:
Alton D. Scott, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9252.

SUPPLEMENTARY INFORMATION:

History

Federal Register Document 91-27475,
Airspace Docket No. 91-AWP-3,
published on November 15, 1991, (56 FR
57973), altered the descriptions of VOR
Federal airways and jet routes
extending from the Salt River VORTAC
(SRP] located in Phoenix, AZ. These
alterations were due to the reolocation
of the Salt River VORTAC and
subsequent name change to the Phoenix
VORTAC. During the flight check of J-

244 and J-19, the Phoenix 052' radial
was changed to the Phoenix 053' radial.
This change was not reflected in the
final rule. This action changes the
Phoenix 052' radial to the Phoenix 053'
radial.

Correction to Final Rule
Accordingly, pursuant to the authority

delegated to me, the descriptions of J-
244 and J-19 located in Phoenix, AZ, as
published in the Federal Register on
November 15, 1991, (56 FR 57973),
(Federal Register Document 91-27475,
page 57973, column 3 and page 57974,
column 1), are corrected as follows:
PART 75-ESTABLISHMENT OF JET

ROUTES AND AREA HIGH ROUTES

1. The authority citation for part 75
continues to read as follows:

Authority: 49 U.S.C. App. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9665, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR 11.69.

§75.100 [Corrected]
2. § 75.100 is corrected to read as

follows:
J-244 [Corrected]

By removing the words, "INT Zuni 2420 and
Phoenix, AZ, 0520 radials; Phoenix;" and
substituting the words, "INT Zuni 242' and
Phoenix, AZ, 0530 radials; Phoenix;"

J-19 [Corrected]
By removing the words, "From Phoenix,

AZ, via INT Phoenix 0520 and Zuni, NM, 242'
radials;" and substituting the words, "From
Phoenix, AZ, via INT Phoenix 0530 and Zuni,
NM, 2420 radials;"

Issued in Washington, DC, on December 30,
1991.
Harold W. Becker,
Manager, Airspace-Rules and Aeronautical
Information Division.
[FR Doc. 92-173 Filed 1-3-92; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF STATE

Bureau of Consular Affairs

22 CFR Part 41

[Public Notice 1543]

Visas: Documentation of
Nonimmigrants Under the Immigration
and Nationality Act, as Amended;
Business and Media Visas
AGENCY: Bureau of Consular Affairs,
DOS.
ACTION: Interim rule with request for
comments.

SUMMARY: This rule amends part 41,
Code of Federal Regulations, to
implement the provisions of section 209

of the Immigration Act of 1990, Public
Law 101-649. This section creates a-new
nonimmigrant classification under
section 101(a)(15)(R) of the Immigration
and Nationality Act, as amended,
resulting in the addition of § 41.58 to 22
CFR part 41. The new nonimmigrant
visa classification provides for the
temporary admission into the United
States of "aliens in religious
occupations."
DATES: Effective January 6, 1992.
Written comments must be received in
duplicate by February 5, 1992.
ADDRESSES: Interested persons are
invited to submit comments in duplicate
to: Chief, Division of Legislation and
Regulations, Visa Services, Department
of State, Washington, DC 20522-0113.
FOR FURTHER INFORMATION CONTACT:
Stephen K. Fischel, Chief, Legislation
and Regulations Division, 202-663-1204.

SUPPLEMENTARY INFORMATION:

Public Law 101-649 Background

Until the enactment of Public Law
101-649, Congress had not provided a
specific nonimmigrant classification for
religious workers. Currently, aliens
seeking to engage in religious activities
in the United States temporarily must
qualify under the B-1, H-1B, H-3, L-1, or
J-1 nonimmigrant visa classifications.
Aliens seeking to immigrate to the
United States have been able to seek
qualification under INA 101(a)(27)(C), or
under INA 203(a) (3) or (6) in Schedule A
Group III,

Discussion of INA 101(a)(15)(R), as
Added by Section 209 of Public Law
101-649, and its Relation to INA
101(a)(27)(C), as Amended by Section
151 of Public Law 101-649

Provisions of INA 101(a)(15)(R) Relative
to INA 101(a)(27)(C)

The Immigration Act of 1990 has
amended INA 101(a)(27)(C), ministers of
religion, and created a direct link
between the new "INA 101(a)(15)(R)"
classification and the special immigrant
category. In order to qualify for an "R"
visa, the alien must have been a member
of a religious denomination having a
bona fide nonprofit religious
organization with branches in the
United States for the two years
immediately preceding application for
admission and must be coming to the
United States to engage in one of the
three activities listed in INA
101(a)(27)(C)(ii), as amended by section
151 of Public Law 101--649. The alien
must be coming either: (i) To carry on
the vocation of minister of that religion
(subparagraph (C)(ii)(I)); or (ii) to work
for that organization at their request in a
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religious vocation or occupation in a
professional capacity (subparagraph
(C)(ii)({i)); or (iii) to work for such
qualifying organization in a religious
vocation or occupation (subparagraph
(C)(i)(lli)). A significant substantive
difference between the nonimmigrant
classification and the immigrant
category lies in the fact that the
immigrant alien must have not only been
a member of the qualifying religious
organization for the immediately
preceding two years but must have also
been carrying on one of the vocations
and activities for those two years. A
significant procedural difference
between the nonimmigrant visa
classification and the special immigrant
category lies in the fact that a petition
must be filed with and approved by the
Immigration and Naturalization Service
to accord special immigrant status.
Although no petition is required to
establish entitlement under "R" visa
classification, the applicable standards
common to the two visas, described
below, must be applied by the
Immigration and Naturalization Service
and the Department of State.

Conference Report 101-955

The provisions of INA 101(a)(27)(C)
[ii)(l) and (ii)(lll) as they relate to the
special immigrant visa category will
sunset by October 1,1994. The
conference report 101-955 indicates that
Congress may have intended these
provisions to terminate for the
nonimmigrant provisions as well. The
language of the "R" visa classification,
however, is unambiguous in stating that
the alien must "perform the work
described in subclause (I), (11), or (III) of
paragraph (27)(C)(ii)." The Department
and the INS read this literally and
intend to apply these provisions until
amended by law.

Criteria To Be Met

The special immigrant visa category
under INA 101(a)(27)(C) and the
nonimmigrant visa classification under
INA 101a)(15)(R), are the same with the
exceptions noted above, and the same
standards must be applied in
adjudicating an alien's qualifications for
such. The Department has sought to
coordinate with the Immigration and
Naturalization Service to use the same
standards for the "R" visa
classifications as INS applies thiough
the petition process for extension of stay
for "R" visa bearers and through the
petition process for the special
immigrant category where pertinent.

The first of the activities described In
subparagraph (CJ(ii)(l) concerns
carrying on the vocation of a minister of
religion. The Department has experience

adjudicating special immigrant minister
of religion cases and its standards have
been adopted by the Immigration and
Naturalization Service and are
applicable to the "11 visa classification.
(See Foreign Affairs Manual, Volume 9,
Visas, § 42.24, Regulations and
corresponding Notes.)

The alien will have to establish that
the organization is a bona fide religious
denomination by submitting evidence
which reveals that the denomination
possesses: (1) Some form of
ecclesiastical government; (2) a
recognized creed and form of worship;
(3) a formal code of doctrine and
discipline; (4) religious services; (5)
established places of religious worship;
and (6) religious congregations. The
presentation of an IRS certificate of tax
exempt status as a religion will
constitute prima facie evidence that the
religion is indeed a recognized religion.

The alien will also have to establish
to the satisfaction of the consular officer
that he or she possesses the authority of
the denomination to conduct religious
worship and to perform other duties
usually performed by other clergy in that
religion. Whereas the submission to the
consular officer of a certificate of
ordination might be sufficient evidence
in traditional religions to verify that the
applicant is indeed a minister, the
applicant would in a nontraditional
religion have to provide comprehensive
information on that religion identifying
the ministerial functions and provide
evidence that this denomination has
sanctioned the alien to perform such
functions.

Defining Religious Vocation or
Occupation

Both subparagraphs (II) and (I) of
section 101(a)(27)(C)(ii) involve engaging
in a religious vocation or occupation.
Under (ii)(II) the alien must be working
in a professional capacity and in (ii)(III)
the applicant is not so restricted but
must merely be working in a religious
vocation or occupation. Although there
is no perceived need for the distinction,
as anyone who qualifies under (ii)(II)
will clearly qualify under (ii)(ll), both
INS and the Department define
professional capacity in their respective
proposed regulations. In view of the
statutory definition of profession at INA
101(a)(32) and the many administrative
decisions seeking to define that term, it
was decided that the appropriate
standard would be an activity which
requires a United States baccalaureate
degree or its foreign equivalent for entry
into that particular field of endeavor.

It was much more problematic
defining a religious vocation or
occupation, as House Report 101-723

provided guidance in the form of
examples rather than by providing
general standards. The examples cited
aliens engaging in a religious vocation or
occupation as those "who take vows,
such as nuns and monks, and others
who are liturgical workers, religious
instructors, counselors, cantors and
catechists, workers in religious hospitals
or religious health care facilities,
missionaries, religious translators or
broadcasters." The report continued by
saying that "these provisions relate to
traditional religious functions and are
not intended to cover janitors,
maintenance workers and clerks." The
House report appears to make a
distinction between two classes of
aliens, those who have taken vows or
the equivalent, and those who have not
taken such vows. In the Department's
view this distinction can only bear any
meaningful significance by restricting
only lay-persons from engaging in
janitorial, maintenance, clerical, or
equivalent services. An alien who has
taken vows or the equivalent and has
made a lifetime commitment to a
religion is presumed to be engaging in
activities relating to a traditional
religious function regardless of the
nature of the activity, including
janitorial services.

Affiliated Organization

Each applicant must establish that he
or she is a member of a religious
denomination that has a bona fide
nonprofit religious organization in the
United States. Again, the same
standards used by the Department in
adjudicating special immigrant cases
will be applied to this nonimmigrant
visa classification. (See Foreign Affairs
Manual Volume 9. Visas, § 42.24
generally.) The Immigration Act of 1990
has introduced a new concept of an
organization which is affiliated with the
religious denomination. Such
organization must be associated with
the religious denomination in a
subordinate or dependent position, as
well as enjoying tax exemption under
section 501(c)(3) of the Internal Revenue
Code of 1986.

Limitation of Section 209 of Public Law
101-649

This section limits the total period of
admission in "R" status to five years. If
an alien has remained in the United
States for the full five years in that
status, the alien must reside and be
physically present outside the United
States for one year, except for brief
visits to the United States for business
or pleasure, before the alien can be
readmitted in "R" status.
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Interim Rule With Comments
This interim rule provides the general

requirements of this nonimmigrant
classification in paragraph § 41.58(a);
defines terms for this classification in
paragraphs (b) through (g); and
prohibits, in paragraph (h), the issuance
of an "R" vise to an alien who has spent
five years in the United States in the "R"
classification unless the alien has been
resident and physically present outside
the United States for the immediate
preceding year.

This rule is not considered to be a
major rule for purposes of Executive
Order 12291 nor is it expected to have a
significant impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
This interim rule imposes no reporting or
recordkeeping action from the public
requiring the approval of the Office of
Management and Budget under the
Paperwork Reduction Act requirements.

List of Subjects in 22 CFR Part 41

Aliens in religious occupations,
Nonimmigrants, Passports and visas,
Religious organizations.

In view of the legislative mandate of
Public Law 101--649, part 41 to title 22 is
amended by adding new § 41.58.

PART 41-[AMENDED]

1. The authority citation for part 41 is
revised to read:

Authority: 8 U.S.C. 1104; sec. 209, 104 Stat.
5027; 8 U.S.C. 1101(a)(15).

2. Part 41, subpart F-Business and
News Media, is amended by adding
§ 41.58 to read as follows:

§ 41.58 Aliens In religious occupations.
(a) Requirements for "R"

classification. An alien shall be
classifiable under the provisions of INA
101(a)(15)(R) if:

(1) The consular officer is satisfied
that the alien qualifies under the
provisions of that section; and

(2) The alien, for the 2 years
immediately preceding the time of
application for admission, has been a
member of religious denomination
having a bona fide nonprofit, religious
organization in the United States; and

(3) The alien seeks to enter the United
States solely for the purpose of

(i) Carrying on the vocation of a
minister of that religious denomination,
or

(ii) At the request of the organization,
working in a professional capacity in a
religious vocation or occupation for that
organization, or

(iii) At the request of the organization,
working in a religious vocation or

occupation for the organization, or for a
bona fide organization which is
affiliated with the religious
denomination described in section
501(c)(3) of the Internal Revenue Code of
1986; and . . ..

(4) The alien is seeking to enter the
United States for a period not to exceed
5 years to perform the activities
described in paragraph (3) of this
section; or

(5) The alien is the spouse or child of
an alien so classified and is
accompanying or following to join the
principal alien.

(b) Religious denomination. A
religious denomination is a religious
group or community of believers. Among
the factors that may be considered in
determining whether a group constitutes
a bona fide religious denomination are
the presence of some form of
ecclesiastical government, a recognized
creed and form of worship, a formal
code of doctrine and discipline, religious
services and ceremonies, established
places of religious worship, and religious
congregations. For purposes of this
definition, an interdenominational
religious organization which is exempt
from taxation pursuant to section
501(c)(3) of the Internal Revenue Code of
1986 will be treated as a religious
denomination.

(c) Bona fide nonprofit religious
organization in the United States. For
purposes of this section, a bona fide
nonprofit religious organization is an
organization exempt from taxation as
described in section 501(c)(3) of the
Internal Revenue Code of 1986, as it
relates to religious organizations, or one
that has never sought such exemption
but establishes to the satisfaction of the
consular officer that it would be eligible
therefore if it had applied for tax exempt
status.

(d) Bona fide organization which is
affiliated with the religious
denomination. A bona fide organization
affiliated with the religious
denomination is an organization which
is both closely associated with the
religious denomination and exempt from
taxation as described in section
501(c)(3) of the Internal Revenue Code of
1986, as it relates to religious
organizations.

(e) Minister of religion. A minister is
an individual who is duly authorized by
a recognized religious denomination to
conduct religious worship and to
perform other duties usually performed
by authorized members of the clergy of
that religion. A minister does not include
a lay preacher who is not authorized to
perform such duties. In all cases, there
must be a reasonable connection

between the activities performed and
the religious calling of a minister.

(f) Professional Capacity. Working in
a professional capacity means engaging
in an activity in a religious vocation or
occupation which is defined by INA
101(a)(32) or for which the minimum of a
United States baccalaureate degree (or a
foreign equivalent degree) is required for
entry into that field of endeavor.

(g) Religious Occupation. A religious
occupation is the habitual employment
or engagement in an activity which
relates to a traditional religious function.
Examples of individuals in religious
occupations include, but are not limited
to liturgical workers, religious
instructors, religious counselors,
cantors, catechists, workers in religious
hospitals or religious health care
facilities, missionaries, religious
translators, or religious broadcasters.
This group does not include janitors,
maintenance workers, clerks, fund
raisers, or persons solely involved in the
solicitation of donations.

(h) Religious Vocation. A religious
vocation is a calling to religious life
evidenced by the demonstration of
commitment practiced in the religious
denomination, such as the taking of
vows. Examples of individuals with a
religious vocation include, but are not
limited to nuns, monks, and religious
brothers and sisters.

(i) Alien not entitled to classification
under INA 101(a)(15)(R). An alien who
has spent 5 years in the United States
under INA 101(a)(15)(R) is not entitled to
classification and visa insurance under
that section unless the alien has resided
and been physically present outside the
United States, except for brief visits to
the United States for business or
pleasure, for the immediate prior year.

Dated: October 3, 1991.
Elizabeth M. Tamposi,
Assistant Secretary for Consular Affairs.
[FR Doc. 92-101 Filed 1-3-92; 8:45 am]
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ACTIO1: Final regulations.

SUMMARY: This document contains final
income tax regulations providing
guidance relating to acquisitions made
to evade or avoid income tax under
section 269 of the Internal Revenue
Code of 1986 (the "Code"). This
document also contains final income tax
regulations which provide guidance
relating to the use of certain corporate
tax attributes following an ownership
change within the meaning of section
382(g)(1) to which section 382(1)(5)
applies. Section 382 was amended in
relevant part by the Tax Reform Act of
1986 (the "1986 Act"] and the Revenue
Act of 1987 (the "1987 Act").
DATES: Effective dote: These regulations
are effective January 6,1992.

Applicability dates: These regulations
apply generally to any ownership
change, as defined under section 382 of
the Code, occurring after December 31,
1986. The presumption under § 1.269-
3(d) applies only to acquisitions of
control or property effected pursuant to
a plan of reorganization confirmed by a
court in a title 11 or similar case (within
the meaning of section 368(a)(3)(A))
after August 14, 1990.
FOR FURTHER INFORMATION CONTACT:
Victor L Penico of the Office of
Assistant Chief Counsel (Corporate),
Office of Chief Counsel, Internal
Revenue Service, 1111 Constitution
Ave., NW., Washington, DC 20224
(Attention CC;CORP:T:R) or telephone
202-566-3618 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

A Notice of Proposed Rulemaking
under sections 269, 382, and 383 of the
Internal Revenue Code of 1986, relating
to acquisitions made to evade or avoid
income tax and to the use of pre-change
corporate tax attributes following an
ownership change with respect to which
section 382(t)(5) applies, was published
in the Federal Register on August 14,
1990 (55 FR 33137]. Those regulations
proposed to amend If 1.269-3(a) and
1.269-6 of the Income Tax Regulations
and to add new § § 1.269-3(d), 1.269-3(e),
1.269-7, and 1.382-3.

After issuance of the proposed
regulations, the Internal Revenue
Service received public comments on
the proposed regulations and held a
public hearing on December 3.1990.
After considering the comments and the
statements made at the hearing, the
Service adopts the proposed regulations
as revised by this Treasury decision.

Ownership Changes to Which Section
382(l)(5) Applies

Section 1.269-7 of the proposed
regulations clarifies that section 269 of
the Code may be applied to disallow a
deduction, credit or other allowance
even though the acquisition of control or
property of a corporation occurs in
connection with an ownership change to
which section 382 applies. Section 1.269-
3(d) of the proposed regulations
provides that, absent strong evidence to
the contrary, a requisite acquisition of
control or property in connection with
an ownership change to which section
382(l)(5) applies is considered to be
made for the principal purpose of tax
evasion or avoidance unless the
corporation carries on more than an
insignificant amount of an active trade
or business during and subsequent to
the title 11 or similar case.

Several commentators objected to the
presumption provided in § 1.269-3(d) of
the proposed regulations. These
commentators asserted that the
presumption should either be eliminated
or replaced with a non-exclusive list of
factors indicating that an acquisition
should or should not be considered to be
made principally for tax evasion or
avoidance. Commentators also asserted
that, although 1 1.382-3(c) of the
proposed regulations provides that the
continuity of business enterprise test
required by section 382(c) of the Code is
inapplicable to section 382(l)(5)
ownership changes, the presumption in
I 1.269-3(d) indirectly applies the test to
such ownership changes.

As a result of these comments, the
Service has made certain changes to
clarify that the determination of whether
a corporation carries on more than an
insignificant amount of an active trade
or business Is made without regard to
continuity of business enterprise under
I 1.368--I(d) and that a corporation may
satisfy this requirement even if all of the
corporation's business activities
temporarily cease for a period of time in
order to address business exigencies.

Several commentators argued that
section 269 of the Code should play only
a residual role, applying only to
transactions to which the rules of
sections 382 and 383 technically do not
apply, but which violate the purposes of
those sections. These commentators
believe that the acquisition of control of
a bankrupt corporation by its qualified
creditors in a section 382l)(5) ownership
change does not violate the purposes of
section 38Z regardless of the
corporation's level of business activity
because the creditors have borne the
economic losses reflected in the tax
attributes.

Relegating section 269 of the Code to a
residual role is inconsistent with the
intent of Congress, expressed in the
Conference Report to the Tax Reform
Act of 1986. that the amendment of
sections 382 and 383 not alter the
continuing application of section 269.
See H.R. Conf. Rep. No. 841, 99th Cong..
2d Sess. 11-194 (19861,1986-3 (Vol. 4)
C.B. 194. The rules of section 269 and
other provisions of the Code that
prohibit or limit deductions, credits, or
other allowances are not mutually
exclusive. See § 1.269-2(b). The
application of section 269 to loss
corporations that do not carry on more
than an insignificant amount of a trade
or business is consistent with
interpretations of existing law that
prevent taxpayers from trafficking in tax
attributes of corporations carrying on
minimal business activities. See
American Pipe and Steel Corporation v.
Commissioner, 243 F.2d 125 (9th Cir.
1957 and US. Shelter Corporation v.
United States, 13 Cl. Ct. 606 1987).
Creditors are allowed deductions under
other provisions of the Code for losses
they incur as a result of bad debts.

Some commentators suggested that
the presumption in I 1.269--3(d) ignores
the requirement in section 269 of the
Code that the acquiring persons or the
corporation secure the benefit of a
deduction, credit or other allowance
which they would not otherwise enjoy.
These commentators argue that section
269 does not apply to the acquisition of
stock of a corporation unless there is a
transfer of assets or other income-
producing activity in order to use an
otherwise unusable deduction, credit or
other allowance. Section 269 has not
been construed so narrowly. See
Inductotherm Industries, Inc. v.
Commissioner, T.C. Memo 1984-281
(taxpayer must demonstrate that the
choice of a stock acquisition in
preference to an asset acquisition was
primarily motivated by genuine, nontax
related, business reasons), aff'd without
published opinion. 770 F.2d 1071 (3rd
Cir. 1985), Urban Redevelopment
Corporation v. Commissioner 294 F.2d
328 (4th Cir. 1961) (purchaser's
testimony inherently unbelievable
because purchaser could have acquired
assets rather than stock).

One commentator requested that,
when a corporation is a member of a
consolidated group, the determination of
whether the corporation carries on more
than an insignificant amount of a trade
or business be made by taking into
account the business activities of other
members of the consolidated group. The
Service recognizes that taking into
account business activities of other
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members of the consolidated group may
be appropriate, but is deferring
consideration of the issue until
development of specific rules concerning
reorganizations of consolidated groups
under section 382(l)(5).

Some commentators asserted that the
presumption in § 1.269-3(d) unfairly
penalized taxpayers who effected
transactions in reliance upon prior law.
These commentators believe that the
presumption should not be applied
retroactively. Because the presumption
imposes an additional evidentiary
burden by giving further weight to the
presumption of correctness already
arising from a determination by the
Commissioner under section 269, the
final regulations make the presumption
effective only for acquisitions of control
or property effected pursuant to a plan
of reorganization confirmed by a court
in a title 11 or similar case (within the
meaning of section 368(a)(3)(A)) after
August 14, 1990, the date the proposed
regulations were published in the
Federal Register. The general rules of
section 269 continue to apply, however,
to acquisitions of control or property
occurring prior to such date.

Time of Acquisition of Control
Section 1.269-5 of the proposed

regulations provides that creditors
acquire control of an insolvent or
bankrupt corporation only when they
acquire beneficial ownership of the
requisite amount of stock. Under the
proposed regulations, the creditors are
treated as acquiring beneficial
ownership of the stock no earlier than
the time a bankruptcy court confirms a
plan of reorganization.

Some commentators argued that
§ 1.269-5, in conjunction with the
presumption in § 1.269-3(d),
inappropriately disregards the creditor's
intent at the time the debt was incurred
and that such intent should be a
mitigating factor in the determination of
whether the acquisition of control is
made for the principal purpose of tax
evasion or avoidance. Concern was also
expressed that, in some cases, § 1.269-5
may create an inference that creditors
acquire ownership of stock of the
corporation before the effective date of
the plan of reorganization for purposes
of other Code sections.

The final regulations clarify that
§ 1.269-5 is applicable solely for
purposes of section 269 of the Code. The
Service believes that the intention of
creditors when they lend money to a
corporation (or otherwise become
creditors) is not relevant to the principal
purpose for a bankruptcy
reorganization. The claims of creditors
initially were taken in a form distinct

from equity interests in important ways
for legal and tax purposes (eg,, interest
paid on the claims was deductible by
the debtor). Subsequently, the financial
condition of the debtor deteriorated, and
the creditors' claims became, as a
practical matter, subject to greater risks
of not being fully repaid. In a title 11 or
similar case, the creditors may vote to
receive the value of their claims in cash
or property (other than stock of the
debtor) or in stock of the debtor. This
decision is independent of the earlier
transaction in which the creditors chose
to be (or otherwise became) creditors of
the corporation.

Relationship of Section 269 to 11 U.S.C.
1129(d)

Section 1.269-3(e) of the proposed
regulations provides that the fact that a
governmental unit did not seek a
determination under 11 U.S.C. 1129(d) is
not taken into account in determining
under section 269 of the Code whether
an acquisition was made for the
principal purpose of evasion or
avoidance of Federal income tax and
any determination by a court under 11
U.S.C. 1129(d) that the principal purpose
of the plan is not avoidance of taxes is
not controlling.

Although commentators criticized
§ 1.269-3(e) as incorrect and
inappropriate for an income tax
regulation, the final regulations adopt
the rule of § 1.269-3(d) without
substantive change. As stated in the
Restatement of Judgments 2d section
28(4) (1982), issue preclusion does not
apply where the burden of proof is
changed in the subsequent proceeding.
Moreover, it is appropriate as a matter
of policy that determinations under 11
U.S.C. 1129(d) not preclude subsequent
litigation of the issue in a tax proceeding
because preclusion would deter the
government from seeking
determinations under 11 U.S.C. 1129(d).
Finally, the interaction of a provision of
the Code and another Federal statute is
an appropriate issue for income tax
regulations to address.

Special Analyses
It has been determined that these

regulations are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, a final
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f of
the Code, the notice of proposed
rulemaking for the regulations was

submitted to the Chief Counsel of
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Victor L. Penico, Office of
the Assistant Chief Counsel (Corporatey,
Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, in matters of both
substance and style.

List of Subjects

26 CFR 1.261-1 Through 1.28OH-IT
Income taxes, Reporting and

recordkeeping requirements.

26 CFR 1.381(a)-I Through 1.383-3
Income taxes, Reporting and

recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR, chapter I, part I
is amended as follows:

PART 1-INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31,1953

Paragraph 1. The authority citation for
part 1 is amended by adding the
following citations:

Authority: Sec. 7805, 68A Stat. 917 (26
U.S.C. 7805) * * ' Section 1.269-3(d) also
issued under 26 U.S.C. 382(m). * * * Section
1.382-3 also issued under 26 U.S.C. 382(m).

Par. 2. Section 1.269-1 is amended by
removing "1.269-6" from the
introductory text and adding "1.269-7"
in lieu thereof.

Par. 3. Section 1.269-3 is amended as
follows:

1. The last sentence of paragraph (a)
concluding text is removed.

2. New paragraphs (d) and (e) are
added to read as follows:

§ 1.269-3 Instanoes In which section
269(a) disallows a deduction, credit, or
other allowance.

(d) Ownership changes to which
section 382(1)(5) applies; transactions
indicative of purpose to evade or ovoid
tax-(l) In general. Absent strong
evidence to the contrary, a requisite
acquisition of control or property in
connection with an ownership change to
which section 382(l)(5) applies is
considered to be made for the principal
purpose of evasion or avoidance of
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Federal income tax unless the
corporation carries on more than an
insignificant amount of an active trade
or business during and subsequent to
the title 11 or similar case (as defined in
section 382(l)(5)(G)). The determination
of whether the corporation carries on
more than an insignificant amount of an
active trade or business is made without
regard to the continuity of business
enterprise set forth in § 1.368-1(d). The
determination is based on all the facts
and circumstances, including, for
example, the amount of business assets
that continue to be used, or the number
of employees in the work force who
continue employment, in an active trade
or business (although not necessarily the
historic trade or business). Where the
corporation continues to utilize a
significant amount of its business assets
or work force, the requirement of
carrying on more than an insignificant
amount of an active trade or business
may be met even though all trade or
business activities temporarily cease for
a period of time in order to address
business exigencies.

(2) Effective date. The presumption
under paragraph (d) of this section
applies to acquisitions of control or
property effected pursuant to a plan of
reorganization confirmed by a court in a
title 11 or similar case (within the
meaning of section 368(a)(3](A)) after
August 14, 1990.

(e) Relationship of section 269 to 11
US.C. 1129(d).

In determining for purposes of section
269 of the Internal Revenue Code
whether an acquisition pursuant to a
plan of reorganization in a case under
title 11 of the United States Code was
made for the principal purpose of
evasion or avoidance of Federal income
tax, the fact that a governmental unit
did not seek a determination under 11
U.S.C. 1129(d) is not taken into account
and any determination by a court under
11 U.S.C. 1129(d) that the principal
purpose of the plan is not avoidance of
taxes is not controlling.

Par. 4. Section 1.269-5 is revised to
read as follows:

§ 1.269-5 Time of acquisition of control.
(a) In general. For purposes of section

269, an acquisition of control occurs
when one or more persons acquire
beneficial ownership of stock possessing
at least 50 percent of the total combined
voting power of all classes of stock
entitled to vote or at least 50 percent of
the total value of share of all classes of
stock of the corporation.

(b) Application of general rule to
certain creditor acquisitions. (1) For
purposes of section 269, creditors of an
insolvent or bankrupt corporation (by

themselves or in conjunction with other
persons) acquire control of the
corporation when they acquire
beneficial ownership of the requisite
amount of stock. Although insolvency or
bankruptcy may cause the interests of
creditors to predominate as a practical
matter, creditor interests do not
constitute beneficial ownership of the
corporation's stock. Solely for purposes
of section 269, creditors of a bankrupt
corporation are treated as acquiring
beneficial ownership of stock of the
corporation no earlier than the time a
bankruptcy court confirms a plan of
reorganization.

(2) The provisions of this section are
illustrated by the following example.

Example. Corporation L files a petition
under chapter 11 of the Bankruptcy Code on
January 5, 1987. A creditors' committee is
formed. On February 22, 1987, and upon the
request of the creditors, the bankruptcy court
removes the debtor-in-possession from
business management and operations and
appoints a trustee. The trustee consults
regularly with the creditors' committee in
formulating both short-term and long-term
management decisions. After three years, the
creditors approve a plan of reorganization in
which the outstanding stock of Corporation L
is canceled and its creditors receive shares of
stock constituting all of the outstanding
shares. The bankruptcy court confirms the
plan of reorganization on March 23, 1990, and
the plan is put into effect on May 25, 1990. For
purposes of section 269, the creditors
acquired control of Corporation L no earlier
than March 23,1990. Similarly, the
determination of whether the creditors
acquired control of Corporation L
with the principal purpose of evasion or
avoidance of Federal income tax is made by
reference to the creditors' purposes as of no
earlier than March 23, 1990.

Par. 5. The section heading for
§ 1.269-6 is revised to read as follows:

§ 1.269 Relationship of section 269 to
section 382 before the Tax Reform Act of
1986.

Par. 6. New § 1.269-7 is added to read
as follows:

§ 1.269-7 Relationship of section 269 to
sections 382 and 383 after the Tax Reform
Act of 1986.

Section 269 and § § 1.269-1 through
1.269-5 may be applied to disallow a
deduction, credit, or other allowance
notwithstanding that the utilization or
amount of a deduction, credit, or other
allowance is limited or reduced under
section 382 or 383 and the regulations
thereunder. However, the fact that the
amount of taxable income or tax that
may be offset by a deduction, credit, or
other allowance is limited under section
382(a) or 383 and the regulations
thereunder is relevant to the
determination of whether the principal

purpose of an acquisition is the evasion
or avoidance of Federal income tax.

Par. 7. New § 1.382-3 is added to read
as follows:

§ 1.382-3 Special rules under section 382
for corporations under the jurisdiction of a
court In a title 11 or similar case.

(a) In;roduction. Either section
382(l)(5) or section 382(l)(6) may apply to
an ownership change which occurs in a
title 11 or similar case (as defined in
section 368(a)(3)(A)) if the transaction
resulting in the ownership change is
ordered by the court or is pursuant to a
plan approved by the court. Terms and
nomenclature used in this section, and
not otherwise defined herein, have the
same respective meanings as in section
382 and the regulations thereunder.

(b) Application of section 382(l)(5).
Section 382(a) does not apply to any
ownership change if-

(1) The old loss corporation is
(immediately before the ownership
change) under the jurisdiction of the
court in a title 11 or similar case; and

(2) The pre-change shareholders and
qualified creditors of the old loss
corporation (determined immediately
before the ownership change) own (after
the ownership change and as a result of
being pre-change shareholders or
qualified creditors immediately before
the ownership change] stock of the new
loss corporation (or stock of a
controlling corporation if also in
bankruptcy) that meets the requirements
of section 1504(a)(2) (determined by
substituting "50 percent" for "80
percent" each place it appears).

(c) [Reserved]
(d) [Reserved]
(e) [Reserved]
(f) (Reserved]
(g) [Reserved]
(h) [Reserved]
(i) [Reserved]
(j) [Reserved]
(k) [Reserved]
(1) [Reserved]
(m) Continuity of business

requirement-(1) Under section
382(1)(5). If section 382(l)(5) applies to an
ownership change of a loss corporation,
section 382(c) and the regulations
thereunder do not apply with respect to
the ownership change.

(2) [Reserved]
(n) [Reserved]
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Dated: December 17, 1991.
Fred T. Goldberg, Jr.,
Commissioner of Internal Revenue.

Approved:
Kenneth W. Gideon,
Assistant Secretary of the Treasury.
[FR Doc. 91-31304 Filed 12-31-91; 1:39 pm]
BILING CODE 4930I-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165

[CGD1 91-171]

Safety Zone; Boston Main Ship
Channel, Boston Inner Harbor, Boston,
MA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing an emergency safety zone
in the waters of Boston Harbor between
the Subaru Terminal in South Boston
and Bird Island Flats (the southwest
corner of Logan Airport) in East Boston.
Vessel movements within this safety
zone are permitted under the criteria set
forth In this regulation. This action is
necessary to protect the maritime
community from the possible dangers
and hazards to navigation associated
with the extensive blasting and dredging
operations to be conducted in
conjunction with the construction of the
Third Harbor Tunnel. The period of
blasting will be from December 20, 1991
to April 1, 1992.
EFFECTIVE DATE: This regulation
becomes effective at 6 a.m. local time,
December 20, 1991 and terminates at
12:01 a.m., April 1, 1992.
ADDRESSES: The docket for this
rulemaking is available for inspection or
copying at room 232, U.S. Coast Guard
Marine Safety Office, 455 Commercial
Street, Boston, MA 02109-1045, between
7:30 a.m. and 4 p.m., Monday through
Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant (Junior Grade) Christian C.
Fahy, USCG Marine Safety Office
Boston, at (617) 223-3000.
SUPPLEMENTARY INFORMATION:

Drafting Information

The principal persons involved in
drafting this document are Lieutenant
(Junior Grade) Christian C. Fahy, project
officer for the Captain of the Port
Boston, and Lieutenant Commander
John Astley, project attorney, First Coast
Guard Legal Office.

Regulatory History

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking was not
published for this regulation and good
cause exists for making it effective in
less than 30 days after Federal Register
publication. The Coast Guard was
informed less than a month ago of the
exact methods which the contractors
would be using to execute the contract
specifications. Publishing a NPRM and
delaying its effective date would be
contrary to the public interest since
immediate action is needed to prevent
injury to the persons and vessels
involved.

Background and Purpose

The U.S. Coast Guard is establishing
this emergency safety zone to enhance
vessel safety during the extensive
construction project for the Third
Harbor Tunnel being undertaken by the
contractors Morrison/Knudsen-
Interbeton-White. The tunnel is part of a
larger multi-year effort aimed at
reducing automobile congestion within
the city of Boston. The initial stage of
construction involves blasting and
dredging. The blasting and dredging
portion of the tunnel construction is the
first of a multi-phase process. The
contractors anticipate finishing
construction of the tunnel in mid-1994.
The Coast Guard views the blasting
portion of the construction as a concern
for mariners, while contractors blast
bedrock located beneath the subsurface
of the channel on a line between the
southwest corner of Logan Airport in
East Boston and the Subaru Pier in
South Boston. The purpose of the
blasting is to form a trench across the
subsurface of the main ship channel into
which prefabricated sections of the
tunnel can be placed. A blast will cause
a 2-3 foot wave on the surface of the
water in the immediate vicinity. No rock
will be sprayed into the air due to the
blast. Because the vibration shock of
underwater blasting can potentially
damage the hulls of vessels located too
close to the operation, this zone will
ensure that vessels transiting in the
vicinity of the blasting area will
maintain a safe distance to eliminate
this risk. The safety zone also ensures
that communication is established
between the contractors and vessels
transiting the waters within the safety
zone. With proper communication
between all parties, the contractor is
assured of having ample time to comply
with a request to move his operation
temporarily to allow a vessel to navigate
through the zone safely.

Description of the Blasting
On the average, contractors plan to

conduct three blasts per day between
sunrise and sunset, with each blast
taking approximately four hours to set
up. No blasting will take place when
there is restricted visibility (the
contractor must be able to see the
shoreline of both South Boston and East
Boston). Before each blast, personnel
onboard the barge CGA-100 (100 feet x
52 feet x 12 feet) will drill ten holes (the
width of the tunnel) and load the holes
with the explosives. After retreating to a
safe distance, the contractors will
remotely detonate the explosives in the
holes and then more ten feet down
(across channel) to the next set of holes
to be drilled. Operations will begin first
on the East Boston side of the zone and
move toward the South Boston side,

Description of the Dredging
The dredging operation will be taking

place 24 hours per day, 7 days per week.
In preparation for blasting operations,
contractors will dredge the soft bottom
of the subsurface of areas to be blasted
until they reach bedrock. Performing the
dredging will be the SUPERSCOOP (a
clamshell dredge-225 feet x 75 feet),
working with five separate scows into
which dredged spoils will be placed. In
general, the SUPERSCOOP will be
positioned ahead of the CGA-100, also
working from East to South Boston.
During blasting operations, these vessels
too will retreat to a safe distance from
the blast. If there is a "high spot" of
dredged material on the sea bed
resulting from the blast, the
SUPERSCOOP will swing around and
remove that material immediately after
the blast. After most blasting is
complete, the SUPERSCOOP will
conduct a second pass across the
channel to dredge the blasted material.

Obstruction of the Channel
The CGA-100 will be postioned in line

with the shipping channel. When in the
channel, it will cause an obstruction of
60-65 feet (the width of the barge (52
feet) + 10-15 feet overhang from drills
on the edge of the barge). The CGA-100
will be held in place by six anchors,
which will extend outward 500 feet in all
directions. Each anchor will be marked
with a white buoy, which will be lighted
at night with blinking white lights (60
flashes per minute). The navigational
hazard associated with the anchoring
system can be minimized, however, as
the anchor wires can be "dropped" and
made to lie on the bottom within 10
minutes after contractor's receipt of a
notification of an impending vessel
movement. Accordingly it is essential
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that mariners passing between the barge
and the anchor buoys communicate with
the contractors to ensure that the anchor
wires are "dropped" in order to
eliminate this navigational hazard. The
dredge SUPERSCOOP will also be
positioned parallel to the channel. When
in the channel, it will cause an
obstruction of about 130 feet (the width
of the SUPERSCOOP (75 feet) + (48
feet-the width of the largest scows
receiving dredged material (connected
to the dredge by wire cables)). The
SUPERSCOOP will be held in place by
four anchors extending outward 500 feet
in all directions, with the same "drop"
capability as the blasting barge. Each
anchor will be marked similarly with
white buoys and blinking white lights
(60 flashes per minute). Again,
communications are essential for
mariners passing between the dredge
and its anchor buoys to ensure that the
anchor wire can be "dropped" by the
contractor if necessary. Through the
dredge and the barge are being operated
by the same contractor, all
communications should be initiated with
the SUPERSCOOP since that vessel has
control over the entire project.

Notification of Blasting

Two hours, one hour, forty-five
minutes, thirty minutes, and fifteen
minutes prior to blasting, the contractors
will broadcast on Channels 9, 13, and 16
VHF-FM their intention to conduct
blasting operations. Approximately
fifteen minutes before a blast round is to
be fired, the signal will be given by the
blaster for four clearly audible
prolonged (4-6 seconds) horn/whistle
signals to indicate that the blast area is
being secured. Two work boats will be
available for security of the immediate
blast area. One boat will be placed
approximately 1500 feet west of the
blast area. The second boat will be
placed 1500 feet east of the blast area.
These boats will patrol and warn any
vessel traffic of the impending blast.
When the area is determined to be
secure by the contractor, the blaster will
signal with four clearly audible short
(approximately one second duration)
horn/whistle signals to indicate that the
blast is going to be fired in one minute.
The blast round will then be fired unless
there is a last minute breakdown in the
security of the blast area. If a vessel not
involved with the blasting operating is
within the safety zone at this point, the
contractor will not blast. Immediately
following the blast, the blaster will
inspect the area and determine that it is
clear to resume operations. At this point
an all clear signal (4-6 second horn/
whistle signal) will be given.

This safety zone is necessary to
protect vessel traffic operating in Boston
Harbor from the hazards associated
with the proposed blasting operations
and hazards to navigation due to the
presence of contractor vessels in
proximity to the Main Ship Channel,
Boston Inner Harbor. Notice of this
safety zone will be published in the
Local Notice of Mariners and Safety
Marine Information Broadcasts. Entry
into this safety zone during blasting
operations will be prohibited, unless
authorized by the Captain of the Port
Boston.

Regulatory Evaluation

This proposal is not major under
Executive Order 12291 on Federal
Regulation and not significant under
Department of Transportation
Regulatory Policies and Procedures (44
CFR 11034; February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a Regulatory Evaluation is
unnecessary. Costs to the shipping
industry from these regulations, if any,
will be minor and have no significant
adverse financial effect on vessel
operators. Deep draft vessel traffic,
fishing vessels, and commuter or tour
boats may experience slight delays (a
few minutes) in departures or arrivals
while waiting for the blast to occur,
however, mariners can time their transit
through the safety zone with contractors
to minimize delays by communicating
with the contractors using bridge to
bridge marine radios.

Small Entities

Since this action will cause only
slight, intermittent delays in transits by
deep draft vessel traffic, fishing vessels,
and commuter or tour boats and
scheduling of transits and blasting
operations can be adjusted as necessary
in most cases to accommodate all
parties, no significant adverse economic
impact should result from this
rulemaking. Therefore, the Coast Guard
certifies under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.] that this final rule will not have
a significant economic impact on a
substantial number of entities.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rulemaking in accordance with the
principles and criteria contained in
Executive Order 12612, and has

determined that this rulemaking does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded under section 2.B.2 of
Commandant Instruction M16475.1B,
this rulemaking is categorically
excluded from further environmental
documentation. An Environmental
Impact Statement on construction of the
Third Harbor Tunnel has already been
issued by the Federal Highway
Administration. In fact, implementation
of this rulemaking should help to reduce
the risk of collision or other marine
accidents. A Categorical Exclusion
Determination is available in the docket
for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165
Harbors, Marine safety, Navigation

(water), Security measures, Vessels,
Waterways.

For the reasons set out in the
preamble, the Coast Guard is amending
33 CFR part 165 as follows:

1. The authority citation for part 165
continues to read:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g),
6.04-1, 6.04-, and 160.5.

2. A new temporary I 165.TO1-171 is
added to read as follows:

§ 165.TO1-171 Safety Zone: Boston Main
Ship Channel, Boston Inner Harbor, Boston,
MA.

(a) Location. The following area is a
safety zone: All waters of the Boston
Inner Harbor within an area described
between two lines: one boundary line on
the east extending across the Boston
Main Ship Channel from the
easternmost portion of the Massport
North Jetty dock, So. Boston, to the
landslide point in East Boston abeam
Boston Main Ship Channel Lighted Buoy
12; and another boundary line on the
west extending across the Boston Main
Ship Channel from the northwest corner
of the Boston Fish Pier, So. Boston to
Cashman's drydock, East Boston (see
attached chart).

(b) Effective dote. This regulation
becomes effective at 6 a.m., local time,
December 20, 1991. It terminates at 12:01
a.m., local time, April 1, 1992.

(c) Regulations. (1) Except with
permission of the Captain of the Port, all
vessels must:

(i) Remain outside the safety zone
(i.e., not operate or anchor within the
area between the two boundary lines for
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the safety zone) once the dredge
SUPERSCOOP has given the final
warning that a blast will occur (four
clearly audible short, one second
duration, horn/whistle signals one
minute prior to the blast) and remain
outside of the zone until the dredge
SUPERSCOOP has given the all-clear
signal (a horn/whistle signal sounded
for a prolonged, 4-6 second interval).
Vessels moored at the Massport North
Jetty dock in So. Boston, Cashman's
drydock in E. Boston, or the north face
of the Boston Fish Pier in So. Boston
may remain inside the safety zone
provided they are securely moored.

(ii) Maintain at all times at least 100
yards distance from the blasting barge
CGA-100, the dredge SUPERSCOOP,
and all attending scows or tugs made
fast to the SUPERSCOOP or CGA-100.

(iii) Maintain at all times a safe
distance from anchors and anchor buoys
deployed by the blasting barge CGA-100
and the dredge SUPERSCOOP.

(iv) Communicate with the
SUPERSCOOP (the vessel in charge of
the contractor's operation) on Channels
9, 13, or 16 VHF-FM to arrange for safe
passage when the CGA-100 or
SUPERSCOOP (or their anchors) are in
the Boston Main Ship Channel; and if
requesting barge CGA-100 and dredge
SUPERSCOOP to slack anchor lines,
provide at least 10 minutes notification
of vessel transit to allow the barge and
dredge to slack their anchor lines.

(v) Provide the contractor at least 4
hours advance notice (i.e., Channels 9,
13, or 16 VHF-FM or cellular phone
(617-966-1670)) to move/suspend his
operations in any case where the
transitting vessel operator believes the
safe passage of his vessel is jeopardized
by the presence/operation of the CGA-
100 and/or SUPERSCOOP.

(2) Except with the permission of the
Captain of the Port, vessels involved
with the Third Harbor Tunnel blasting
and dredging operations must:

(i) CGA-100 and SUPERSCOOP: Mark
anchors with white buoys, lighted at
night with a white light (60 flashes per
minute); and slack anchor lines to the
bottom of the channel within 10 minutes
after receipt of a request to do so from
any vessel operator intending to transit
the safety zone.

(ii) All vessels: Move/suspend
operations and relocate to a safe
position within four hours after receipt
of a request to do so from any vessel
operator expressing concern about the

safety of any impending transit through
the safety zone.

(iii) SUPERSCOOP: Communicate
with and arrange safe passage through
the safety zone for all vessels not
involved in Third Harbor Tunnel
blasting/dredging operations.

(iv) SUPERSCOOP: Initiate
appropriate broadcast notices and
warning signals to local mariners prior
to and after conducting blasting
operations. Two hours, one hour, forty-
five minutes, thirty minutes, and fifteen
minutes prior to blasting, broadcast on
Channels 9, 13, and 16 VHF-FM the
intention to conduct blasting operations.
Approximately fifteen minutes before a
blast round is to be detonated, give a
signal of four clearly audible prolonged
(4-6 seconds) horn/whistle signals to
indicate that the blast area is being
secured. Determine the blast area to be
secured. Signal with four clearly audible
short (approximately one second) horn/
whistle signals to indicate that the blast
is going to be detonated in one minute.
Do not blast if a vessel not involved
with the blasting operation is within the
safety zone with the exception of
vessels moored as described in
paragraph (c)(1). Immediately following
the blast, inspect/survey the blast area
to determine whether it is clear to
resume operations. Remove and debris
that lessens the channel depth. Give an
all clear signal (4-6 second horn/whistle
signal) after area is determined to be
clear to resume normal operations.

(v) All vessels: Relocate to a safe
distance prior to conducting blasting
operations.

(3) The Captain of the Port may, upon
request, authorize a deviation from any
rule in this section if he determines that
the proposed operations can be done
safely.

(4) The Captain of the Port may direct
the movement of any vessel within the
safety zone as appropriate to ensure the
safe navigation of vessels through the
safety zone.

Dated: December 17, 1991.

W.H. Boland, Jr.,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. 92-158 Filed 1-3-92; 8:45 am]
BILLING CODE 4910-14-U

DEPARTMENT OF AGRICULTURE
Forest Service
36 CFR Part 242
[4310-551

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 100

RIN 1013-AB43

Extension of Temporary Subsistence
Management Regulations for Federal
Public Lands In Alaska
AGENCY: Forest Service, USDA. Fish and
Wildlife Service, Interior.
ACTION: Final rule.

SUMMARY: This final action extends the
expiration date of December 31, 1991 for
the "Temporary Subsistence
Management Regulations for Public
Lands in Alaska" (55 FR 27114), as
amended by the "1991-1992 Seasons and
Bag Limits for Subsistence Management
Regulations for Public Lands in Alaska"
(56 FR 29310) through June 30, 1992.
DATES: Effective Date: This rule will be
effective December 31, 1991. The
expiration date of the rule published
June 29, 1990 (55 FR 27114) is extended
through June 30, 1992.
FOR FURTHER INFORMATION CONTACT:
Richard S. Pospahala, Office of
Subsistence Management, U.S. Fish and
Wildlife Service, 1011 E. Tudor Road,
Anchorage, Alaska 99503; telephone
(907) 786-3447. For questions specific to
National Forest lands, contact Norman
Howse, Assistant Director, Subsistence,
USDA-Forest Service, Alaska Region,
P.O. Box 21628, Juneau, Alaska 99802;
telephone (907) 586-8890.
SUPPLEMENTARY INFORMATION:
Background

Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126) requires
the Secretary of the Interior and the
Secretary of Agriculture to implement a
joint program to grant a preference in
favor of subsistence uses of fish and
wildlife resources on Federal public
lands unless the State of Alaska enacts
and implements laws of general
applicability consistent with ANILCA's
requirements for the definition,
preference and participation as
specified in sections 803, 804, and 805.
The State implemented such a program
which the Department of the Interior
previously found to be consistent with
ANILCA. In December 1989, however,
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the Alaska Supreme Court ruled in
McDowell v. State of Alaska that the
rural preference in the State subsistence
statute, which is required by ANILCA.
violated the Alaska Constitution. The
Court stayed the effect of the decision
until July 1,1990.

As a result of that decision, the
Department of the Interior and the
Department of Agriculture were required
to assume responsibility for the
implementation of title VIII of ANILCA
on Federal public lands on July 1, 1990.
On June 29, 1990 the "Temporary
Subsistence Management Regulations
for Public Lands in Alaska" were
promulgated (55 FR 27114). Those
regulations are codified at 36 CFR part
242 and 50 CFR part 100.

Subpart D of the temporary
regulations, which addresses
subsistence seasons and bag limits,
methods and means restrictions, and
related issues, routinely requires annual
review and modification. Consequently,
proposals for changes to this portion of
the regulations were invited from the
public. The Federal Subsistence Board,
established by the temporary
regulations, held meetings on the
proposals, and took action in regard to
the proposals which were reflected in a
proposed rulemaking to amend subpart
D published on April 16, 1991 (56 FR
15402). Following an additional public
hearing and analysis of comments
received, final subpart D regulations
were published for the 1991-1992
subsistence seasons on June 26, 1991 (56
FR 29310). The amended subpart D
became effective on July 1, 1991.

The preamble to the comprehensive
temporary regulations of 1990 stated
that the regulations would become
effective on July 1, 1990 and remain in
effect until December 31, 1991 (55 FR
27114). The preamble explained that:
"The development of permanent
regulations, which is expected to start in
1990, will involve extensive public
interaction and comment throughout the
regulations development process, and
will be completed by December 31,
1991." Id. The preamble to the
amendment to subpart D of the
regulations, published in June of 1991,
stated: "the seasons and bag limits
herein reflect a complete regulatory year
although they will presently expire on
December 1, 1991" (56 FR 29310).

In order to ensure that the public's
attention and comments in regard to the
Federal Subsistence Management
program are focused on all issues
related to the program, considerable
time has been spent in developing a
comprehensive analysis of alternative
approaches to Federal management of
subsistence on Federal public lands. A
draft environmental impact statement
(DEIS) on "Subsistence Management for

Federal Public Lands in Alaska" was
developed and released for public
review and comment in early October
1991. This DEIS includes a draft of the
proposed rewrite of Federal subsistence
management regulations for public
lands. Public meetings to receive
comments on the DEIS took place in
October and November 1991. Comments
regarding the DEIS, and consequently,
the form and content of the Federal
Subsistence Management Program will
then be analyzed. The result will be a
final environmental impact statement
and development of final regulations to
replace the current temporary
regulations.

To allow for adequate public review
and comment on the form that the
Federal program should take, the
development of the final subsistence
management regulations has been
delayed. Consequently, it is proposed to
extend the applicability of subparts A,
B, and C of the temporary regulations as
promulgated in 1990, and subpart D as
amended in 1991, through June 30,1992.

Summary of Comments

A Proposed Rule was published in the
Federal Register on December 5,1991,
(56 FR 637021, with a comment period
that ended December 20,1991. A public
hearing was held on December 18,1991,
in Anchorage. Alaska. No comments
were received at the public hearing.
Two comments were received prior to
the close of the public comment period.
One comment was in favor and one
objected to the proposed action.

Analysis of Comments

One person commented expressing
objection to the extension of the
temporary subsistence regulations
because the Federal Government
adopted regulations based on those
regulations adopted by the State of
Alaska. The commenter believes those
regulations to be flawed. The
commenter urges adoption of regulations
that acknowledge the long standing
practices of members of the Sitka
community relative to subsistence
resource use.

The purpose of extending the effective
date of the temporary subsistence
regulations (subparts A, B, C, and D)
from December 31, 1991 to June 30, 1992,
is to do exactly that which the
commenter urges. That is to allow for
adequate public review and comment on
adoption of regulations for a Federal
Subsistence Management Program. It is
the intent to have the temporary
subsistence regulations effective
concurrently with the public review and
comment period on proposed rules, so
that there would be no interruption of
subsistence uses pending completion of

the regulatory process for subparts A, B,
C, and D. By not extending the effective
date of the temporary subsistence
regulations would likely halt the Federal
Subsistence Management Program in
Alaska and disallow rural residents of
Alaska the subsistence taking of fish
and wildlife resources. The end result
would be a potential hardship on
subsistence users; thus, possibly
requiring alternative means by
subsistence users for obtaining fish and
wildlife resources.

The regulatory process for the Federal
Subsistence Management Program has
been continuing with the proposed rule
for Subpart D published in the Federal
Register on December 9, 1991, with a 45-
day public comment period that will end
January 23, 1992. It is anticipated that
the proposed rule for subparts A, B, and
C will be published in the Federal
Register in early January 1992 and will
provide for a 30 or 45-day public
comment period. As such, the
commenter will be provided with an
opportunity to comment on the proposed
rules for subparts A, B, C, and D. The
issues raised by the commenter relate
specifically to information contained in
the proposed rule for subparts A, B, and
C anticipated for publication in early
January 1992.

Conformance With Statutory and
Regulatory Authorities

National Environmental Policy Act
Compliance

A DEIS, 'Subsistence Management for
Federal Public Lands in Alaska," was
released on October 7,1991. A final EIS
and Record of Decision will be issued
prior to implementation of the final
"Subsistence Management Regulations
for Federal Public Lands in Alaska,
subparts A, B and C."

ANLCA Section 810 Compliance

The intent of all Federal Subsistence
Regulations is to best accommodate
customary and traditional subsistence
uses subject to the limitation of
protecting healthy, or natural and
healthy fish and wildlife populations.
The 810 analysis will be completed as
part of the final EIS process.

Paperwork Reduction Act

These rules contain information
collection requirements subject to Office
of Management and Budget (OMB)
approval under 44 U.S.C. 3501 et seq.
They apply to subsistence users of
Federal public lands in Alaska. The
information collection requirements
described above are approved by the
OMB under 44 U.S.C. 3501 and have
been assigned clearance number 1018-
00075.
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Public reporting burden for this form
is estimated to average .1382 hours per
response, including time for reviewing
instructions, gathering and maintaining
data, and completing and reviewing the
form. Direct comments on the burden
estimate or any other aspect of this form
to: Information Collection Officer, U.S.
Fish and Wildlife Service, 1849 C Street,
NW., MS 224 ARLSQ, Washington, DC
20240; and the Office of Management
and Budget, Paperwork Reduction
Project (1016-0075), Washington, DC
20903. Additionally, information
collection requirements may be imposed
if the councils and committees subject to
the Federal Advisory Committee Act are
established under subpart B. Such
requirements will be submitted to OMB
for approval prior to their
implementation.

Economic Effects

Executive Order 12291, "Federal
Regulation," of February 19, 1981,
requires the preparation of regulatory
impact analysis for major rules. A major
rule is one likely to result in an annual
effect on the economy of $100 million or
more; a major increase in costs or prices
for consumers, individual industries,
government agencies or geographic
regions; or significant adverse effects on
the ability of United States-based
enterprises to compete with foreign-
based enterprises. The Regulatory
Flexibility Act of 1980 (5 U.S.C. 601 et
seq.) requires preparation of flexibility
analyses for rules that will have a
significant effect on a substantial
number of small entities, which include
small businesses, organizations or
governmental jurisdictions.

The Departments of the Interior and
Agriculture have determined that this
rulemaking is not a "major rule" within
the meaning of Executive Order 12291,
and certify that it will not have a
significant economic effect on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

This rulemaking will impose no
significant costs on small entities; the
exact number of businesses and the
amount of trade that will result from this
Federal land-related activity is
unknown. The aggregate effect is an
insignificant positive economic effect on
a number of small entities. The number
of small entities affected is unknown,
but the fact that the positive effects will
be seasonal in nature and will, in most
cases, merely continue pre-existing uses
of public lands indicates that they will
not be significant.

These regulations do not meet the
threshold criteria of "Federalism
Effects" as set forth in Executive Order

12612. Title VIII of ANILCA requires the
Secretaries to administer a subsistence
preference on Federal public lands. The
scope of this program is limited by
definition to certain Federal lands.
Likewise, these regulations have no
significant takings implication relating
to any property rights as outlined by
Executive Order 12630,

Effective Date of Rule

In accordance with 5 U.S.C. 553(d)(1),
the Departments of the Interior and
Agriculture have determined that this
rule should be made effective on
December 31, 1991. The Final Rule is
considered to be a substantive rule, the
provisions of which will relieve
restrictions to subsistence users by
allowing the taking of fish and wildlife
resources. Any delay in the effective
date beyond December 31, 1991, would
likely halt the Federal Subsistence
Management Program in Alaska and
disallow rural residents of Alaska the
subsistence taking of fish and wildlife
resources.

Drafting Information

This regulation was drafted by Sharon
E. Fleek, under the guidance of Richard
S. Pospahala, both of the Office of
Subsistence Management, Alaska
Regional Office, U.S. Fish and Wildlife
Service, Anchorage, Alaska.

List of Subjects

36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
Forests, Public lands, Reporting and
recordkeeping, Wildlife.

50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, Public lands,
Reporting and recordkeeping
requirements, Wildlife.

For the reasons set out in the
preamble, chapter I, subchapter H of
title 50 and chapter II of title 36 of Code
of Federal Regulations are amended in
an identical fashion in 36 CFR part 242
and 50 CFR part 100 as follows:

1. The authority citation for 50 CFR
part 100 and 36 CFR part 242 continues
to read as follows:

Authority: 16 U.S.C. 472, 551, 668dd et seq.,
3101 et seq.; 18 U.S.C. Chapter 227; 43 U.S.C.
1733.

2. The expiration date for 50 CFR part
100 and 36 CFR part 242 is delayed until
June 30, 1992.

§ _15(c) [Amended]
3. Section -. 15(c) is amended by

removing the first sentence.
Richard N. Smith,
Acting Director, U.S. Fish and Wildlife
Service.
Michael A. Barton,
Regional Forester, USDA-Forest Service.
[FR Doc. 91-31338 Filed 12-31-91; 12:20 pm]
BILLING CODE 3410-11-M

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 52

[DE 5-2-5329; FRL-4088-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Revision to the Delaware Motor
Vehicle I/M Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Delaware.
This revision amends Regulation XXVI
(26), Motor Vehicle Emissions Inspection
Program, of the Delaware Regulations
Governing the Control of Air Pollution.
The regulation revisions became
effective in the State on April 1, 1990.
These amendments expand the motor
vehicle inspection and maintenance
(I/M) program area from New Castle
County to the entire State of Delaware,
add carbon monoxide (CO) emissions
standards to the statewide program,
modify the inspection test procedure
and increase the cost repair limit for
waivers. These amendments will result
in additional reductions in both volatile
organic compounds (VOCs) and CO
emissions. This action is being taken in
accordance with section 110 of the
Clean Air Act.
EFFECTIVE DATE: This action will
become effective March 6, 1992 unless
EPA receives notice on or before
February 5, 1992 that adverse or critical
comments will be submitted. If the
effective date is delayed, timely notice
will be published in the Federal
Register.
ADDRESSES: Comments may be mailed
to Thomas J. Maslany, Director, Air,
Radiation and Toxics Division, U.S.
Environmental Protection Agency,
Region III, 841 Chestnut Building,
Philadelphia, PA 19107. Copies of the
documents relevant to this action are
available for public inspection during
normal business hours at U.S.
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Environmental Protection Agency.
Region IIL Air Program Branch, Air,
Radiation and Toxics Management
Division, 841 Chestnut Building,
Philadelphia, PA 19107, Attn: David
Arnold; Public Information Reference
Unit, U.S. Environmental Protection
Agency, 401 M Street, SW.. Washington.
DC 20460; Delaware Department of
Natural Resources & Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19903, Attn:
Robert Taggart.

FOR FURTHER INFORMATION CONTACT:.
Mrs. Kelly Bunker, (215) 597-4554; FTS
597-4554.

SUPPLEMENTARY INFORMATION: On
March 6, 1990, the State of Delaware
submitted a formal revision to its State
Implementation Plan [SIP). The SIP
revision consists of a revision to the
Reid Vapor Pressure (RVP) limitation on
gasoline sold in Delaware and a revision
to amend Regulation XXVI (26), Motor
Vehicle Emissions Inspection Program,
and Technical Memoranda numbers 1
and 2, which are appendices to
Regulation XXVI (26), of the Delaware
Regulations Governing the Control of

Air Pollution. This notice will address
the amendments to Regulation XXVI
(26), of the Delaware Regulations
Governing the Control of Air Pollution.
The gasoline RVP amendment is being
addressed under a separate rulemaking
action.

As part of the 1982 revision to the
Delaware SIP for ozone, the State
committed to implement a motor vehicle
inspection and maintenance (I/M)
program. This program was approved on
March 6, 1980 (45 FR 14551), March 11,
1982 (45 FR 10535) and October 17, 1983
(45 FR 46986). The Delaware I/M
program was implemented in January of
1983. The SIP required that light duty
vehicles and trucks registered in New
Castle County be tested for hydrocarbon
emissions only. On March 6, 1990, the
State of Delaware submitted a revision
to its SIP's I/M Program. This revision
expands coverage of the I/M program to
include the entire state, establishes
statewide carbon monoxide (CO)
standards, modifies the inspection test
procedures and revises waiver cost
repair limits.

As a result of the 1988 EPA audit of
the Delaware I/M program, EPA

recommended that the State adopt CO
standards and test for CO emissiors
Although Delaware is not a
nonattainment area for CO. the
introduction of CO standards would be
beneficial to the State. Testing for CO
could help yield additional hydrocarbon
emission reduction benefits, aid in the
diagnosis of engine problems, and might
reduce the cost of repairs.

The statewide expansion of the I/M
program will increase the number of
vehicles tested for exhaust emissions
from approximately 250,000 vehicles to
approximately 450,000 vehicles. By
expanding the program to include Kent
and Sussex counties, significant
additional reductions in both VOC and
CO emissions will be realized within the
State.

The statewide CO standards and
addition of hydrocarbon standards for
the Kent and Sussex counties became
effective on April 1,1990. Table I shows
the new standards that are being
implemented by the State. These
emission standards replace the
standards in Table 2 of Technical
Memorandum #2, Regulation XXVI 126),
Exhibit H of the current Delaware SIP.

TABLE 1 * A. New Castle County Emission Standards.

II
Group Light duty vehicle Light duy simck Hydrocar-~ d

__o _ I (%)

'68-70 .......

75-'79 ..................

181 Plus. .

r3-7e. ..............

(None)..
'84 Plu--

B. Kent and Sussex Count Emision Sftr dS TNough March 31, 1991. Fffctb Ap# 1. 1991, fhe(Kent and Sussex Coud 4emissio 1 etadads will be tod o
reect Me New C&a Cot* 47sson stanwds in existence at tAt Wm.

I ..................... .. ................... ............. I..... .................... ............................................................ . ... . 68- 47 .. ....... '- . .. 10W0 ApuM _ 14200....................................................... ... .. ............................................................... 7 1-174 .......... '7 ;18 ........... 0ppm --- 700
3 ................ ........................... .. .. 71-7S ........ '73-'8....... 700ppm.....

4 ........................................................ .. . ...................... ....... . (None).. 275m...... 005 ................. . .......... ..... ...... .............. ..... ........ ............................ ---- '810lua .. ............ 3 4Plus-..... . 2Oppm.- L"

C. Whenever the Department of Natural Resources and Environmental Control determines that the standards In Part A do ftat ppovide the minimal required
hydrocarbon reduction, the foNowing standards will become effective statewide on the first day of the subsequent calendar quarter (L., January. April July, or
October).

Ca.bon
Group tight duty vehicle tight duty truck bo r : monox

........... .. . . ..... . . ..... ............. ........................... ........................ I.............. '68-'70 ................ "70-'72 .........-- 800 PPrn - S.0

2 .. .......... 771-' 74........ 73-78 ............ 500 ppm-.- £
3 ................................................ ......... ....................... 75-79- ............ 79-'13 ........... 350 ppm.. 150, ....... ............. ......... .............. ....... .. ............ ...................................................... ....... ...................... s ........ ............ (None) ..--..-.......... 9
5. ... . . .. .. .. .... .. ... ............................................................................ 881 P ... ............. '84 P s . ....... 220 1.20

*The new standards and requirements are italicized.

900 ppm.
600 ppm.....
400 ppm
220 Writ-
220 ppm-
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This amendment also revises
Technical Memorandum #1 entitled
Motor Vehicle Inspection and
Maintenance Program, Vehicle Test
Procedure and Machine Calibration.
Technical Memorandum #1 is revised to
eliminate the use of the manual Sun
Model CEA-3023 emission analyzer and
require instead the use of the
Computerized Allen Test Products 53-
500 emission analyzer, which the State
has been using since late 1983. The
amendment also revises the inspection
procedures to conform with the test
procedure specifications of the
computerized Allen emission analyzer
by requiring the analyzers to be
calibrated on a daily basis as
recommended by the EPA in the 1988
audit report. The concentration of the
gas used to calibrate the analyzer will
be 1.6% carbon monoxide, 11% carbon
dioxide, 600 parts per million propane
with the balance in nitrogen.

This amendment also revises the
waiver cost repair limit. The waiver cost
repair limit for model years 1968 through
1980 will remain at a minimum of $75.00
and the waiver cost repair limit for
model years 1981 to the present will
increase from $75.00 to a minimum of
$200.00. However, vehicles less than 5
years old and with odometer readings
under 50,000 miles, are still under
warranty and are therefore not eligible
for a waiver. The minimum reasonable
cost should not be construed as an
amount which must be spent as a
condition of compliance after an initial
failure. The cost relates only to granting
of waivers.

This revision to the Delaware SIP
regulations was adopted by the
Department of Natural Resources &
Environmental Control IDNREC) on
January 31,1990. As required by 40 CFR
51.102, the State of Delaware has
certified that, after adequate public
notice, on June 6, 1989, DNREC held a
public hearing with respect to this SIP
revision.

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. This action will be effective
60 days from the date of this Federal
Register notice unless, on or before 30
days after date of publication, EPA
receives notice that adverse or critical
comments will be submitted. If EPA
receives such notice, EPA will withdraw
this action before the effective date by
simultaneously publishing two

subsequent notices. One notice will
withdraw the final action and another
will begin a new rulemaking by
announcing a proposal of the action and
establishing a comment period. If no
such comments are received, the public
is advised that this action will be
effective on March 5, 1992.

Final Action

EPA is approving this revision to the
Delaware SIP which amends Regulation
XXVI (26). Motor Vehicle Emissions
Inspection Program. and Technical
Memoranda numbers 1 and 2, which are
appendices to Regulation XXVI (26), of
the Delaware Regulations Governing the
Control of Air Pollution by expanding
the I/M Program Statewide, adopting
CO emission standards, modifying the
inspection test procedures and
increasing the waiver cost repair limits.

The Agency has reviewed this request
for revision of the Federally-approved
SIP for conformance with the
requirements of the 1990 Clean Air Act
amendments enacted on November 15,
1990. The Agency has determined that
this action conforms with those
requirements irrespective of the fact that
the submittal of the request preceded
the date of enactment.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. EPA
considers each request for revision to
the SIP separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under 5 U.S.C. 005(b), I certify that
this SIP revision amending the Delaware
SIP's i/M regulations will not have a
significant economic impact on a
substantial number of small entities (See
46 FR 8709).

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget waived Table 2
and 3 SIP revisions (54 FR 2222) from the
requirements of Section 3 of Executive
Order 12291 for a period of two years.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 5,1992.

This action may not be challenged later
in proceedings to enforce its
requirements (See section 307(b)(2)).

List of Subjects in 40 CFR Part 52

Air pollution, control, Carbon
monoxide, Hydrocarbons, Incorporation
by reference, Intergovernmental
relations, Ozone, Reporting and
recordkeeping requirements.

Dated: December 17, 1991.
Stanley L Laskowski,
Acting Regional Administrator. Region Ill

Subpart I, part 52 of chapter L, title 40
of the Code of Federal Regulations is
amended as follows:

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

Subpart I-Delaware

2. Section 52.420 is amended by
adding paragraph (c)(43) to read as
follows:

§ 52.420 Identification of plan.

(c) * *

(43) Revision to the State
Implementation Plan submitted by the
Delaware Department of Natural
Resources and Environmental Control
on March 6, 1990, amending portions of
Regulation XXVI (26) of the Delaware
Regulations Governing the Control of
Air Pollution by expanding the I/M
program statewide, adopting CO
cutpoints statewide, modifying the test
procedures, and increasing the waiver
cost repair limit.

(i) Incorporation by reference.
(A) Letter from the Delaware

Department of Natural Resources and
Environmental Control dated March 6,
1990 submitting a revision to the
Delaware State Implementation Plan.

(B) Sections 1, 2, 4 and 6 of Regulation
XXVI (26), Motor Vehicle Emissions
Inspection Program, of the Delaware
Regulations Governing the Control of
Air Pollution and the two (2) Technical
Memoranda, Numbers I and 2. which
are appendices to Regulation XXVI (26),
of the Delaware Regulations Governing
the Control of Air Pollution.

(ii) Additional materials-remainder
of State submittal.
[FR Doc. 92-72 Filed 1-3-92 &45 am)
BILUNG COIDE
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40 CFR Part 52

[OAQPS # AZ4-1-5261; FRL-4083-8]

Approval and Promulgation of
Implementation Plans; Arizona State
Implementation Plan Revision;
Maricopa County Bureau of Air
Pollution Control

AGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Notice of direct final
rulemaking.

SUMMARY: EPA is granting full approval
to rule 220, Permits to Operate, and rule
335, Architectural Coatings, adopted by
the Maricopa County Bureau of Air
Pollution Control (the District) for
inclusion in the Arizona State
Implementation Plan (SIP). EPA is
approving these rules because they
strengthen the SIP. The revisions were
officially submitted to EPA by the
Arizona Department of Environmental
Quality (DEQ) on January 4,1990. The
submittal was reviewed for
completeness and Arizona was notified
that it was complete on May 25, 1990.
Rule 220 regulates criteria pollutants
through permitting of operations in
existing facilities. Rule 335 regulates
emissions of volatile organic compounds
(VOCs), which are precursors of ozone
(smog), from architectural coatings. EPA
has evaluated these rules and is granting
full approval of rule 220 (permitting)
under section 110(k) of the Clean Air
Act Amendments of 1990 (CAAA) as
meeting the requirements of section
110(a), and full approval of rule 335
(coatings) under sections 110(k) as
meeting the requirements of section
110(a] and part D of the CAAA.
DATES: This action will be effective on
March 6, 1992 unless notice is received
within 30 days of publication that
adverse or critical comments will be
submitted. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments may be mailed
to: Daniel Meer, Southern Rulemaking
Section A-5-3), Air and Toxics Division,
Environmental Protection Agency,
Region 9, 75 Hawthorne Street, San
Francisco, CA 94105.

Copies of the rule revision and EPA's
detailed Technical Support Document
for the rules are available for public
inspection at EPA's Region 9 office
(address above) during normal business
hours. Copies of the submitted rule
revisions are also available for
inspection at the following locations:
Arizona Department of Environmental

Quality, Air Quality Planning Office,

2005 N. Central Avenue, Phoenix, AZ
85004.

Maricopa County Air Pollution Control,
1845 E. Roosevelt Street, Phoenix, AZ
85006.

FOR FURTHER INFORMATION CONTACT:
William E. Davis, Jr., Southern
Rulemaking Section (A-5-3), Air and
Toxics Division, Environmental
Protection Agency, 75 Hawthorne Street,
San Francisco, CA 94105, Telephone:
(415) 744-1183, (FTS) 484-1183; Fax:
(415) 744-1076, (FTS) 484-1076.

SUPPLEMENTARY INFORMATION:

Background

On May 26, 1988, EPA notified the
Governor of Arizona that the District's
portion of the Arizona SIP was
inadequate to attain and maintain the
National Ambient Air Quality Standard
(NAAQS) for ozone and requested that
certain deficiencies relating to VOC
controls and the application of
reasonably available control technology
(RACT) in the existing SIP be corrected
(EPA's SIP-Call, 53 FR 34500). On
November 15, 1990, the President signed
into law the Clean Air Act Amendments
of 1990 (CAAA), Public Law 101-549, 104
Stat. 1399, codified at §§ 7401-7671q. In
section 182(a)(2)(A) of the CAAA,
Congress statutorily adopted the
requirement that nonattainment areas
fix their deficient RACT rules and
established a deadline of May 15, 1991
for states to submit corrections of those
deficiencies. Maricopa County was
subject to the May 15, 1991, deadline.
The District adopted the architectural
coating rule being approved in this
notice in July of 1988, and the Arizona
DEQ, acting as the Governor's designee,
submitted it to EPA on January 4, 1990 in
response the SIP-Call. This submission
also serves as a submission under
section 182(a)(2)(A). At the same time,
but not related to the SIP-Call or section
182(a)(2)(A), the Arizona DEQ submitted
an operating permits rule, which is also
being approved in this notice.

EPA Evaluation

The Agency has examined the issue of
whether this action should be reviewed
only under the provisions of the law as
it existed on the date of submittal to
EPA (January 4, 1990) and has
determined that the Agency must apply
later amendments to the law to the
revision. Therefore, the Agency has
reviewed this request for revision of the
SIP for conformance with the CAAA
enacted on November 15, 1990.

EPA evaluated rule 335, Architectural
Coatings, against the requirements
found in section 110 and part D of the
CAAA, 40 CFR part 51 (Requirements

for Preparation, Adoption, and
Submittal of Implementation Plans], and
EPA policy. Among those provisions is
the requirement that a VOC rule
provide, at a minimum, for the
implementation of RACT for major
stationary sources of VOC emissions.
This requirement was carried forward
from the preamended Clean Air Act.
EPA has published a series of Control
Technique Guidelines (CTGs) for a
variety of stationary sources which
provides guidance on what constitutes
RACT for the subject sources. However,
while these CTGs represent RACT for a
variety of categories, EPA did not
publish a CTG for the category of
architectural coatings. EPA therefore
evaluated this rule against the EPA
approved rule in the existing SIP and
other EPA approved architectural
coating rules in Region 9, which can be
considered to be RACT. Additionally,
EPA VOC policy requirements are found
in the document entitled, "Issues
Relating to VOC Regulation Cutpoints,
Deficiencies, and Deviations,
Clarification to appendix D of November
24, 1987 Federal Register" (appendix D
or the "Blue Book"). The rule meets all
of the requirements specified in these
regulations and documents except for a
minor provision identified below and it
is, therefore, approved. Details of the
evaluation can be found in EPA's
Technical Support Document for the
rule.

EPA evaluated rule 220, Permits to
Operate, against requirements of section
110 of the CAAA, 40 CFR part 51, and
EPA policy. The rule meets all of the
requirements specified in these
regulations and documents and it is,
therefore, approved. Details of the
evaluation can be found in EPA's
Technical Support Document for the
rule. Rule 220 will ultimately be required
to comply with the regulations
forthcoming under title V of the CAAA.
However, these regulations have not
been promulgated in final form at this
date and several years will pass before
the District is required to comply. EPA is
approving this rule at this time because
it strengthens the SIP.

Rule 335, Architectural Coatings

This rule regulates VOCs emitted from
coatings applied to stationary structures,
mobile homes, pavements and curbs. It
limits VOC emissions by limiting the
amount of VOC in the coatings.

This rule strengthens the current SIP.
Unlike the SIP rule, the revised rule lists
VOC limits that are being achieved by
industry for a variety of specialty
coatings. It also specifies labeling
requirements limiting the use of thinners
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containing VOCs to prevent exceeding
the VOC limits specified for a coating. In
addition, test methods for determining
compliance are specified in the revised
rule. None of these provisions are
present in the current SIP and these
added provisions are, therefore, a
strengthening of the SIP. There is one
minor deficiency in the rule. The rule is
not consistent with EPA policy because
the non-precursor (to ozone) organic
compound definition, which is part of
the VOC definition, lacks four HCFCs
designated by EPA as photochemically
unreactive and not precursors of ozone.
However, this rule was submitted prior
to the EPA's policy change adding these
HCFCs to the definition of VOC. In
addition, these HCFCs are not usually
found in paints. Therefore, the
deficiency is considered negligible and
the rule can be grandfathered under
EPA's "Guidance on Grandfathering of
Requirements for Pending SIP
Revisions", dated June 27, 1988. The
strengthening provisions of rule 335 far
outweigh this minor problem. Therefore.
this rule is given full approval under
section 110(k)(3) as meeting the
requirements of section 110(al and part
D of the CAAA.
Rule 220, Permits to Operate

This rule provides for control of air
contaminants through the issuance of
operating permits for existing stationary
sources. The rule strengthens the
existing SIP. It defines major stationary
sources, adds procedures and a
compliance schedule for demonstrating
that the major sources are complying
with RACT, and provides for an annual
inspection of the source by the Control
Officer to determine the adequacy of the
control equipment. No deficiencies were
found in this rule and EPA is approving
it under section 110(kJ(3] as meeting the
requirements of section 110(a) of the
CAAA.
EPA Proposed Action

EPA has evaluated these rules for
consistency with the CAAA. 40 CFR
part 51 and EPA policies. The rules were
found to be consistent with the
requirements in those regulations and
documents with only a minor exception.
EPA is granting full approval of rule 335
under section 110 and part D of the
CAAA, and rule 220 under section 110 of
the CAAA.

The changes related to the operating
permit rule (rule 220) in the Maricopa
County Bureau of Air Pollution Control
District strengthens the rule in the
existing SIP. Today's action does not
constitute approval of, or action on. an
operating permit program pursuant to 40
CFR 51.166(b)(17) (54 FR 27281) with

respect to the federal enforceability of
operating permits under the Federal
New Source Review rules.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic, and
environmental factors and in relation to
relevant statutory and regulatory
requirements.

EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial action
and anticipates no adverse comments.
This action will be effective March 5,
1992 unless, within 30 days of its
publication, notice is received that
adverse or critical comments will be
submitted.

If such notice is received, this action
will be withdrawn before the effective
date by publishing two subsequent
notices. One notice will withdraw the
final action and another will begin a
new rulemaking by announcing a
proposal of the action and establishing a
comment period. If no such comments
are received, the public is advised that
this action will be effective March 5.
1992.

Regulatory Process

Under 5 U.S.C. 605(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities.
(See 46 FR 8709.)

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published In the Federal Register on
January 19,1989 {54 FR 2214-2225). On
January 8,1991, the Office of
Management and Budget extended the
waiver of Table 2 and 3 SIP revisions (54
FR 2222) from the requirements of
section 3 of Executive Order 12291.

Under section 307(b)(1) of the Act as
amended in 1990, petitions for judicial
review of this action must be filed in the
United States Court of Appeals for the
appropriate circuit by March 5, 1992.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of the rule for. the
purpose of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons,
Incorporation by reference. Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Arizona was approved by the Director of the
Federal Register on luly 1. 1982.

Dated: December 6, 1991.
Daniel W. McGovern,
RegionalAdministrator.

Title 40 of the Code of Federal
Regulations, part 52, subpart D is
amended to read as follows:

1. The authority citation for part 52
continues to read as follows:

Autoity: 42 U.S.C. 7401-7642.

Subpart D-Arizona

2. Part 52.120 is amended by adding
paragraph (c)(67) to read as follows:

§ 52.120 Identficatimon of plan.

(c) * *

(67) Regulations for the Maricopa
County Bureau of Air Pollution Control
were submitted on January 4, 1990 by
the Governor's designee.

(i) Incorporation by reference.
(A) Amended regulations: Regulation

It, rule 220 and Regulation II, rule 335,
both adopted July 13, 1988.

[FR Doc. 92-18Z Filed 1-3--92; :45 am)
SLLNG COOE 60-U-S

40 CFR Part 300

[FRL-4090-61

National OIR and Hazardous
Substances Pollution Contingency
Plan; National Priorities List Update

AGENCY: Environmental Protection
Agency.
ACTION: Notice of deletion of sites from
the National Priorities List.

sUMmAy: The Environmental Protection
Agency (EPA) announces the deletion of
two sites from the Superfund National
Priorities List (NPL). The NPL is
appendix B to the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP) which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended. The
sites are Beachwood/Berkeley Wells in
Ocean County, New Jersey, and Johns'
Sludge Pond in Wichita, Kansas. EPA, in
consultation with New Jersey and
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Kansas, has determined that all
appropriate Fund-financed response
under CERCLA has been implemented
and that no further response action by
responsible parties is appropriate. EPA
has concluded that conditions at the
sites are protective of human health, and
the environment. Both States have
concurred on the deletion of the sites
from the NPL.
EFFECTIVE DATE: January 6, 1992.
FOR FURTHER INFORMATION CONTACT.
Carter H. Strickland, Environmental
Protection Agency, 401 M Street SW.
(Mail Code--OS-220W), Washington,
DC 20460, (703) 308-8338.
SUPPLEMENTARY INFORMATION: Under
section 105(a)(8)(B) of CERCLA, EPA
has established the NPL as a list of
priorities among known or threatened
releases of hazardous substances,
pollutants and contaminants throughout
the United States, for potential response
action. Sites on the NPL may be the
subject of Hazardous Substance
Superfund (Fund) financed remedial
actions. Sites are deleted from the NPL
when all appropriate response actions
have been implemented or investigation
of the site has shown that the site poses
no significant threat. Any sites deleted
from the NPL remain eligible for Fund-
financed remedial action in the event
that conditions at the site are later
found to warrant such action. Section
300.425(e)(3) of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP) provides that
whenever there is a significant release
from a site deleted from the NPL, the
site shall be restored to the NPL without
application of the Hazard Ranking
System. Deletion of a site from the NPL
does not affect responsible party
liability or impede Agency efforts to
recover costs associated with response
efforts. Specific information about each
site follows.

Beachwood/Berkeley Wells
The Beachwood/Berkeley Wells site

is located in Ocean County, New Jersey.
EPA published a Notice of Intent to
Delete the Beachwood/Berkeley Wells
site from the NPL on July 12, 1991 (56 FR
31900). EPA also published a notification
in a local newspaper on July 12, 1991.
The comment period ended on August
12, 1991. EPA received no comments.
Entries in the Deletion Docket may be
reviewed at the EPA Region II office in
New York, New York and at the
Berkeley Township Library, in Bayville,
New Jersey; the Beachwood Borough
Library in Beachwood, New Jersey; and
the New Jersey Department of
Environmental Protection in Trenton,
New Jersey.

Johns' Sludge Pond

The Johns' Sludge Pond site is located
in Wichita, Kansas. EPA published a
Notice of Intent to Delete the Johns'
Sludge Pond site from the NPL on
September 10, 1991 (56 FR 46142). EPA
also published a notification in the
principal local newspaper on September
8, 1991. The comment period ended on
October 21, 1991. EPA received no
comments. Entries in the Deletion
Docket may be reviewed at the EPA
Region VII office in Kansas City,
Kansas, and at the Department of Public
Works at the City Hall in Wichita,
Kansas. It is EPA's policy to conduct a
Five-Year Review at sites in which
hazardous substances remain above
levels which allow for unlimited use and
unrestricted exposure. A Five-Year
RevieW was conducted at this site in
December 1990 at which time it was
determined that the remedy remains
protective of human health and the
environment.

List of Subjects in 40 CFR Part 300
Hazardous waste.

PART 300-[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: Section 105, Pub. L. 96-510, 94
Stat. 2764, 42 U.S.C. 9605 and sec. 311(c)(2),
Pub. L. 92-500 as amended, 86 Stat. 865, 33
U.S.C. 1321(c)(2); E.O. 12316, 46 FR 42237; E.O.
11735, 38 FR 21243.

Appendix B-[Amended]

2. The first table in appendix B is
amended as follows:

a. Remove NPL Rank 408 from Group
9 (Beachwood/Berkeley Wells) and
redesignate 409 through 1069 as 408
through 1068;

b. Remove newly redesignated NPL
Rank 648 from Group 12 (Johns' Sludge
Pond] and redesignate 649 through 1068
as 648 through 1067;

c. The heading "Group 9 (HRS Scores
42.33-41.60)" is revised to read "Group 9
(HRS Scores 42.33-41.59);"

d. The heading "Group 10 (HRS
Scores 41.59-31.89)" is revised to read
"Group 10 (HRS Scores 41.44-39.88);"

e. The heading "Group 11 (HRS Scores
39.88-38.20)" is revised to read "Group
11 (HRS Scores 39.87-38.20);"

f. The heading "Group 12 (HRS Scores
38,20-37.63)" is revised to read "Group
12 (HRS Scores 38.17-37.62);"

g. The heading "Group 13 (HRS Scores
37.62-35.79)" is revised to read "Group
13 (HRS Scores 37.52-35.76);"

h. The heading "Group 14 (HRS Scores
35.79-35.35)" is revised to read "Group
14 (HRS Scores 35.72-35.34);"

i. The heading "Group 15 (HRS Scores
35.35-34.21)" is revised to read "Group
15 (HRS Scores 35.34-34.21);"

j. The heading "Group 16 (HRS Scores
34.21-33.73)" is revised to read "Group
16 (HRS Scores 34.21-33.71);"

k. The heading "Group 17 (HRS Scores
33.73-32.87)" is revised to read "Group
17 (HRS Scores 33.71-32.69);"

1. The heading "Group 18 (HRS Scores
32.77-31.94)" is revised to read "Group
18 (HRS Scores 32.65-31.90);"

m. The heading "Group 19 (HRS
Scores 31.94-30.93)" is revised to read
"Group 19 (HRS Scores 31.86-30.83;"

n. The heading "Group 20 (HRS Scores
30.83-29.85)" is revised to read "Group
20 (HRS Scores 30.78-29.81);" and

o. The heading "Group 21 (HRS Scores
29.85-28.90)" is revised to read "Group
21 (HRS Scores 29.78-28.90);"

Dated: December 27, 1991.
Don R. Clay,
Assistant Administrator. Office of Solid
Waste and Emergency Response.
[FR Doc. 92-79 Filed 1-3-92; 8:45 am]
BILUNG CODE 6560-50-U

FEDERAL EMERGENCY

MANAGEMENT AGENCY

44 CFR Part 64

[Docket No. FEMA 7530]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency.
ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have applied
to the program and have agreed to enact
certain floodplain management
measures. The communities'
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.
EFFECTIVE DATES: The dates listed in the
fourth column of the table.
ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the National Flood Insurance Program
(NFIP) at: Post Office Box 457, Lanham,
Maryland 20706, Phone: (800) 638-7418.
FOR FURTHER INFORMATION CONTACT:.
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, (202)
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646-2717, Federal Center Plaza, 500 C
Street, SW., room 417, Washington, DC
20472.

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
[NFIP), enables property owners to
purchase flood insurance which is
generally not otherwise available. In
return, communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.

In addition, the Director of the Federal
Emergency Management Agency has
identified the special flood hazard areas
in some of these communities by
publishing a Flood Hazard Boundary
Map (FHBM} or a Flood Insurance Rate
Map (FIRM). The date of the flood map,
if one has been published, is indicated

in the fifth column of the table. In the
communities listed where a flood map
has been published, section 102 of the
Flood Disaster Protection Act of 1973, as
amended, requires the purchase of flood
insurance as a condition of Federal or
federally related financial assistance for
acquisition or construction of buildings
in the special flood hazard area shown
on the map.

The Director finds that the delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under 5
U.S.C. 553(b) are impracticable and
unnecessary.

The Catalog of Domestic Assistance
Number for this program is 83.100
"Flood Insurance."

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, Federal
Insurance Administration, to whom
authority has been delegated by the
Director, FEMA, hereby certifies that
this rule, if promulgated will not have a

significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice
stating the community's status in the
NFIP and imposes no new requirements
or regulations on participating
communities.

List of Subjects in 44 CFR Part 64

Flood insurance and Floodplains.

PART 64-[AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, E.O. 12127.

2. Section 64.6 is amended by adding
in alphabetical sequence new entries to
the table.

In each entry, a complete chronology
of effective dates appears for each listed
community. The entry reads as follows:

§ 64.6 List of eligible communities.

State and location Community No. Effective date authorization/cancellation of sale of Current effective map date

New ElIgIbles-Regular Program
Indiana:

Markle, town of, Wells & Huntington Counties
Sweetser, town of, Grant County 2 .........................
Upland, town of, Grant County I ..............................
Van Buren, town of, Grant County 2 ........................
Michiana Shores, city of, Laporte County ...............

Maine:
Wiscasset, town of, Lincoln County .........................
Criehaven, township of, Knox County 3 ...................

New Eligible-Emergency Program
Indiana:

Montpelier. city of, Blackford County 4 ..............
Blackford County, Unincorporated Areas ................
Shamrock Lakes, town of, Blackford County 4 .......

Iowa: Clemons, city of. Marshall County .........................
Georgia: Cook County, Unincorporated Areas ...............
Michigan: Bruce, township of, Macomb County .............
Texas: Bailey, town of, Fannin County ............................

Reinstatements-Regular Program
Ohio: Perry County, Unincorporated Areas ....................

New York: West Union, town of, Steuben County ........

Utah: Castle Dale, city of, Emery County ........................

Wyoming: Lovell, town of, Big Horn County ..................

New York: Cold Brook, village of, Herkimer County.

Pennsylvania: Jackson, township of, Perry County.

Vermont: Proctor, town of, Perry County .......................

Wisconsin: Richland County, Unincorporated Areas.

Regular Program Conversion*
Region I

New York: Grove, town of, Allegany County .................
Region III

West Virginia: Nicholas County. Unincorporated
Areas.

180457
180503
180504
180469
180505

230223
231034

180501
180478
180502
190201
130501
260884
480808

390778

361437

490059

560073

360298

421952

500265

550356

Novem ber 7, 1991 .............................................................
.... do .............................................. ............
... do ..........................................d... .................................
...... d o ...................................................................................

Novem ber 12, 1991 ..........................................................

Novem ber 20, 1991 ..........................................................
April 4, 1979, Emerg; April 30, 1984. Reg ......................

Novem ber 8, 1991 ............................................................
..... d o ..................................................................................
...... do .............................................do............................. ..
November 18, 1991 ...........................................................
November 20, 1991 ...........................................................
November 27, 1991 ...........................................................
Novem ber 29, 1991 ...........................................................

May 19, 1977, Emerg; September 27, 1991, Reg;
September 27, 1991, Susp; November 6, 1991,
Rein.

June 27, 1975, Emerg; July 1, 1988, Reg; July 4,
1989, Susp; November 6, 1991, Rein.

July 25, 1975, Emerg; May 1, 1980, Reg; May 17,
1989, Susp; November 8, 1991, Rein.

August 30, 1976, Emerg; October 1, 1986, Reg;
August 15, 1989, Susp; November 12,1991, Rein.

February 10, 1976, Emerg; July 3, 1985, Reg; July 3.
1985, Susp; November 18, 1991, Rein.

January 28, 1976, Emerg; October 15, 1985, Reg;
October 15, 1985, Susp; November 25, 1991, Rein.

April 17, 1974, Emerg; December 1, 1978, Reg;
June 18, 1990, Susp; November 27, 1991, Rein.

June 16, 1975, Emerg; September 27, 1991, Reg;
September 27, 1991, Susp; November 29, 1991,
Rein.

NSFHA.

April 16, 1991.
NSFHA.

November 5. 1976.

November 5, 1976.

September 27, 1991.

July 1, 1988.

May 1, 1980.

October 1. 1986.

July 3, 1985.

October 15, 1985.

December 1, 1978.

September 27, 1991.

361005 1 November 6, 1991. Suspension withdrawn .................... I November 6, 1991.

540146 ...... do ...................................................................................
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State and location Community No. Effective date authorizationlcancellation of sale of Current effective map dateFlood Insurance in community

Region V
Oklahoma: Dewar, town of, Omulgee County ................ 400143 . do .................................................................................. . Do.

Region II
New York: Hounsfield, town of, Jefferson County ......... 360340 November 20. 1991. Suspension withdrawn ................. November 20. 1991

Region I/I
Pennsylvania: Whitpain. township of, Montgomery 420713 . do ........................... .. Do.

County.

Region IV
Georgia:

Clayton County, Unincorporated Areas .................. 130041 . do ............................................................................. November 6, 1991.
Riverdale, city of. Clayton County .................... 130047 . do ................................................................................. . Do.

South Carolina: Chesterfield County, Unincorporated 450228 . do .............................................. .............................. Do.
Areas.

Region V
Wisconsin:

Burnett County, Unincorporated Areas ................... 550032 . do ........................................................................ November 20, 1991.
Pittsville, city of, W ood County ................................. 550517 . do .................................................................................. November 6,1991.
Waushara County, Unincorporated Areas ............... 550540 . do .............................................................................. . Do.

Region VI
Oklahoma: Washington County, Unincorporated 400459 November 20, 1991. Suspension withdrawn ................. November 20,1991.

Areas.

Minimal Conversions
Region V

Michigan: Chester, township of, Ottawa County ........ 260829 ...... do ................................................................................. November 20, 1991.
Cascade, township of, Kent County ......................... 260814 November 28,1991. Suspension withdrawn .................. November 6, 1991.

IThe Town of Marde has adopted the Wells County (180288) FIRM.2 The Towns of Sweetser, Van Buren and Upland have adopted the Grant County (180435) FIRM.3 The following communities (Ragged Island #230940, Wooden Ball Island #230959, Seal Island #230948, and Matinicus Rock #230949), are no longer
participating in the National Flood Insurance Program as separate governmental entities and should be deleted from the National Flood Insurance Program. They have
formed the Township of Criehaven. The new community is under the Land Use Regulatory Commission (LURC). In order to avoid confusion, the Township of
Crehaven has been issued a

4 The Town of Shamrock Lakes and City of Montpelier have adopted Blackford County (180478) FHBM.
Code for reading fourth column: Emerg.-Emergency; Reg.-Regular; Susp.-Suspension; Rein.-Reinstatement.

C.M. "Bud" Schauerte,
Administrator, Federal Insurance
Administration.

[FR Doc. 92-171 Filed 1-3-92; 8:45 am]
BILLING CODE 6718-21-M

44 CFR Part 64

[Docket No. FEMA 7531]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under the
National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If FEMA receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The third date
("Susp.") listed in the fourth column.
FOR FURTHER INFORMATION CONTACT:

Frank H. Thomas, Assistant
Administrator, Office of Loss
Reduction, Federal Insurance
Administration, (202) 646-2717,
Federal Center Plaza, 500 C Street,
Southwest, room 417, Washington, DC
20472.

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance which is
generally not otherwise available. In
return, communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended (42
U.S.C. 4022), prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program (42
U.S.C. 4001-4128) unless an appropriate
public body adopts adequate floodplain
management measures with effective
enforcement measures. The communities
listed in this notice no longer meet that
statutory requirement for compliance
with program regulations (44 CFR part
59 et. seq.). Accordingly, the
communities will be suspended on the
effective date in the fourth column. As
of that date, flood insurance will no
longer be available in the community.
However, some of these communities

may adopt and submit the required
documentation of legally enforceable
floodplain management measures after
this rule is published but prior to the
actual suspension date. These
communities will not be suspended and
will continue their eligibility for the sale
of insurance. A notice withdrawing the
suspension of the communities will be
published in the Federal Register. In the
interim, if you wish to determine if a
particular community was suspended on
the suspension date, contact the
appropriate FEMA Regional Office or
the NFIP servicing contractor.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fifth column of the table,
No direct Federal financial assistance
(except assistance pursuant to the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act not in
connection with a flood] may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency's initial
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flood insurance map of the community
as having flood-prone areas. (Section
202(a) of the Flood Disaster Protection
Act of 1973 (Pub. L. 93-234), as
amended). This prohibition against
certain types of Federal assistance
becomes effective for the communities
listed on the date shown in the last
column.

The Administrator finds that notice
and public comment under 5 U.S.C.
553(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since

these notifications have been made, this
final day rule may take effect within less
than 30 days.

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, Federal
Insurance Administration, FEMA,
hereby certifies that this rule is
promulgated will not have a significant
economic impact on a substantial
number of small entities. As stated in
section 2 of the Flood Disaster
Protection Act of 1973, the establishment
of local floodplain management together
with the availability of flood insurance
decreases the economic impact of future
flood losses to both the particular
community and the nation as a whole.
This rule in and of itself does not have a
significant economic impact. Any
economic impact results from the
community's decision not to (adopt)
(enforce) adequate floodplain

management, thus placing itself in
noncompliance with the Federal
standards required for community
participation. In each entry, a complete
chronology of effective dates appears
for each listed community.

List of Subjects in 44 CFR Part 64

Flood insurance-Floodplains

PART 64-(AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 at. seq.,
Reorganization Plan No. 3 of 1978, E.O. 12127.

2. Section 64.6 is amended by adding
in alphabetical sequence new entries to
the table.

§ 64.6 List of eligible communities.

Date certain federal
State and location Community Effective dates of authorization/cancellation of Current effective map assistance no longer

No. sale of flood insurance in community date available in special
flood hazard areas

Regular Program Conversions
Region II

New York:
Pamelia, town of, Jefferson County ..................... 360346 July 7, 1976, Emerg; July 30, 1982, Reg; January January 2, 1992 ............ January 2, 1992.

2, 1992, Susp.
Evans Mills, Village of, Jefferson County ............ 360337 September 18, 1975 Emerg; February 5, 1986, January 2, 1992 ............ Do.

Rag; January 2, 1992, Susp.
Region III

Pennsylvania: Lower Heidelberg. Township of, 421077 July 18, 1975, Emerg; August 16, 1982, Reg; January 2, 1992 ............ Do.
Berks County. January 2, 1992, Susp.

Region VII
Iowa: LeGrand, City of, Marshall County ..................... 190606 December 5, 1977, Emerg; September 1, 1987, September I, 1987 Do.

Reg; January 2, 1992, Susp.
Region X

Alaska: Fairbanks-Northstar, Borough of, Fair- 025009 May 15, 1970, Emerg; June 25, 1969, Rag; Janu- January 2, 1992 ............ Do.
banks Division. ary 2, 1992, Susp.

Region II
New York:

Leroy, town of, Jefferson County ......................... 360341 June 12, 1975, Emerg; January 16, 1992, Reg; January 16, 1992 .......... January 16, 1992
January 16, 1992, Susp.

Wilna, town of, Jefferson County ......................... 360357 June 24, 1975, Emerg; January 16, 1992, Reg; January 16, 1992 .......... Do.
January 16, 1992, Susp.

Region IV
Mississippi: Tylertown, City of, Walthall County 280175 February 27, 1975, Emerg; September 30, 1988, January 16, 1992 .......... Do.

Reg; January 16, 1992, Susp.
South Carolina: Greenville County. Unincorporated 450089 February 12, 1974, Emerg; December 2, 1980, January 16, 1992 .......... Do.

Areas. Rag; January 16, 1992, Susp.
Tennessee: Franklin County, Unincorporated 470344 June 12, 1991, Emerg; January 2, 1992, Rag; January 2, 1992 ............ Do.

Areas. January 16, 1992, Susp.
Georgia: Fulton County, Unincorporated Areas ........ 135160 November 20, 1970, Emerg; October 29, 1971, January 2, 1992 ............ Do.

Reg; January 16, 1992, Susp.
Region V

Illinois: Marengo, City of McHenry County ................. 170482 June 27, 1973, Emerg; August 1, 1979, Rag; January 2, 1992 ............ Do.
January 16, 1992, Susp..

Michigan:
Ann Arbor, City of, Washtenaw County .............. 260213 April 19, 1973, Emerg; June 15, 1982, Rag; Janu- January 2, 1992 ............ Do.

ary 16, 1992, Susp.
Lapeer, City of, Lapeer County ............................. 260112 November 25, 1974, Emerg; June 15, 1979, Reg; January 2, 1992 ............ Do.

January 16, 1992, Susp.
Missouri: Clarkson Valley, Village of, St. Louis 290340 May 27, 1975, Emerg; April 8, 1977, Rag; January January 2, 1992 ............ Do.

County. 16, 1992, Susp.

Code for reading fourth column: Emerg.-Emergency; Reg.-Regular Susp.-Suspension.
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C.M. "Bud" Schauerte,
Administrator. Federal Insurance
Administration.
[FR Doc. 92-172 Filed 1-3-92; 8;45 afl'
BILLING CODE 6715-21-M

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency.
ACTION: Final rule.

SUMMARY: Modified base (100-year)
flood elevations are finalized for the
communities listed below.

These modified elevations will be
used in calculating flood insurance
premium rates for new buildings and
their contents and for second layer
coverage on existing buildings and their
contents.
DATES: The effective dates for these
modified base flood elevations are
indicated on the following table and
revise the Flood Insurance Rate Mapfs)
(FIRMs) in effect for each listed
community prior to this date.
ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.
FOR FURTHER INFORMATION CONTACT:
Mr. William R. Locke, Chief, Risk
Studies Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, DC
20472, (202) 646-2754.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the final
determinations of modified base flood
elevations for each community listed.
These modified elevations have been
published in newspaper(s) of local
circulation and ninety (90) days have
elapsed since that publication. The
Administrator has resolved any appeals
resulting from this notification.

Numerous changes made in the base
(100-year) flood elevations on the FIRMs
for each community make it
administratively infeasible to publish, in
this notice, all of the changes contained
on the maps. However, this rule includes
the address of the Chief Executive
Officer of the community, where the
modified base flood elevation
determinations are made available for
inspection.

The modifications are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973 (Pub. L 93-234]
and are in accordance with the National
Flood Insurance Act of 1968, (Pub. L 90-
448), 42 U.S.C. 4001-4128, and 44 CFR 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base (100-year) flood
elevations are the basis for the
floodplain management measures that
the community is required to either
adopt or show evidence of being already
in effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program.

These modified elevations, together
with the floodplain management
measures required by 60.3 of the
program regulations, are the minimum

that are required. They should not be
construed to mean that the community
must change any existing ordinances
that are more stringent in their
floodplain management requirements.
The community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

These modified base flood elevations
shall be used to calculate the
appropriate flood insurance premium
rates for new buildings and their
contents and for second layer coverage
on existing buildings and their contents.

The changes in base flood elevations
are In accordance with 44 CFR 65.4.

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, to whom
authority has been delegated by the
Director. Federal Emergency
Management Agency, hereby certifies
that this rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice of
technical revisions made to designated
special flood hazard areas on the basis
of updated information and imposes no
new requirements or regulations on
participating communities.

List of Subject in 44 CFR Part 65
Flood insurance, Floodplains.

PART 65-AMENDED]

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, E-O. 12127,

2. Section 65.4 is amended by adding.
in alphabetic sequence, new entries to
the table.

Dates and name of Chief executive officer of Effective date of Community

State County Location newspaper where i community modification No

I I___ _ notice was published c.

California ......................... I Sacramento ....................

California ... San Joaquin...................

California ........................ San Joaquin ............... ..

Unincorporated Areas
(Docket No. 7036).

City of Stockton
(Docket No. 7035)

Unincorporated Areas
(Docket No. 7035).

August 7, 1991.
August 14, 1991,
Sacramento Bee.

August 15, 1991,
August 22, 1991,
The Stockton
Record.

August 15, 1991.
August 22, 1991,
The Stockton
Record.

Mr. Douglas M. Fraleigh,
Director, Sacramento
County Department of
Public Works, 827
Seventh Street room
304, Sacramento,
California 95814.

The Honorable Joan
Darrah, Mayor, City of
Stockton, 425 North El
Dorado Street,
Stockton, California
95202.

The Honorable George L.
Barber, Chairman, San
Joaquin County Board
of Supervisors, 222
East Weber Avenue,
room 701, Stockton.
California 95201.

July 25, 1991 ..................

August 14, 1991 ...........

August 14. 1991 ...........

060282

060302

060299
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Dates and name of CAW4 oxieutive offimif et EUactve, date et Cefuewety
Stlw Cu__ty Loa__ nte was , community modification N.

Colorado ....... .. . ....... Arapaloe ....................-

Connecticut ...................

ConnectIcut . ............

Georgia ...........................

New York ........................

Ohio ................................

Tennessee ....................

Fairfleld (FEMA
Dockt No. 7O21).

Fairleld (FEMA
Docet N 702el.

Cobb (Docket No.
FEMA-7028}.

Duitchss (FEMA
Docket No. 702"r].

Greene (Docket No.
FEMA-7028).

Sumner (Docket No,
FEMA-7033).

Independent City
(FEMA Docket Not
7021).

W isconsin ...................... Calum et ..................

Wisconsin .......... Cah"net: ........-......... ..

C.M. "Bud" Schauerte,

Administrtor, Federal Insurance
Administration.

[FR Dec. 92-165 Filed 1-S-02; i:45 arm]

BILLING CODE $7111-03-1

City of Greenwood
Allage (Docket No.

7033).

City of Norwalk .............

Cay of Stamiord ............

I Cty of Marietta ..............

Town of LaGrange .......

City of Fairborn .............

City of Gallatin and
City of
Rendersonvift.

City of Fallt Ckrch.

CiIV o Chilton (Docket
Ne. FEMale-7021).

UaincoJporated Areas
ecket NM. FEMA-

702$).

44 CFR Part 65

IDecket Number FEMA-70381

Changes In Flood Elevation
Determination.

AGoENCY: Federal Emergency
Manqement Agency.
ACTION: Interim rule.

Jul 25, t991, August
1, 1991, Vdlager.

t0, t991, May
17, 1901, The
Norwalk N~e.

JunO 21, 199. A"
28, 1991, The
Adwocate.

June 21, t§91, June

Apnf 25, 199K, Way 2,
1991. The
LaGrange Laor.

June 14, 199f, JUne
21, 191, The
Faktomn Dy
H rald.

August. 9, t909f,
August 16, 1991,
News Examiner.

* May ,11, a V8
199t, The Faimfwa

April 18. 199t, April
25, 1994, Chf#ton
TOWS J om/.

April It. IQ". April
25i 19m., Chilton
Tw e J"M/al.

July TS l 1 i.... .

•May , 9 1...... ..

The Hoorable Rollin
Barnard, Mayor. City of
G reenwood Village,
60 South Quebec

Street, Greenwood

Village, Colorado
80111:-4591.

The Honorable Frank
Esposito, Mayor of te
CIt of Norwalk,
Fairfield County,. t25
East Avenue, Norwalk.
Connecticut 06851.

The Honorable Thorn
Sernitk Mayor of the
City of Stamford,
Stamford
Governmental Center,
88 Washington
BouilOWad, Stamford,
Copoecticut 06904-
2152.

The Honorable Joe Macft
"llo. Mayor, City' of
Mvmflte, P.O. Box Oft.
Marietta, Georgia
30061.

Mr. A~ McCluskey,
Tera SJpervisor, 120
StrIikam Road,
Larmngeville6 NeW
York 12540-94TZ

The Honorable Michael
lammond, Clty
Mmeger. City, 06
Faixinm, 44 W-. Hebble
Avenue, Fairborn. Ohio
45324-4999.

T Honorable Bethat
Brown, County
Executive, Sumner
County, 355 North
Belvedere Drive,
Gallatin, Tennessee
37066.

.he Heooable, Dale
Warren Dover, Mayor
of the City of Falls
Church, Harry E. Wells
Building, 300 Park
Avenue, Falls Church,

The Honorable John
Ronk, Mayor, City of
Chilton, 42 School
Street, P.O. Box 183,
Chilton, Wisconsin
53014.

The oowaraile John
Keuler, Administrative
Coordinator, Calumet
County, 206 Court
Street. Chilton,
Wisconsin 53014.

090012 C

IIA226

April 11, 11'. ............ 1361 It B&C

June 4,1tJI ..1...............

April 5, 1991 ...................

AprilS, W ...........

51Q1 B

550037

SUMMARY: This rule lists communities
where modification of the base (100-
year) flood elevations is apppropriate
because of new scienoti eh i
data. New flood insurance premium
rates will be calculated from the
modified base (100-year) elevations for
new buildings and their contents and for
second layer coverage on existing
buildings and their contents.

I

Junei, t9. .................
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DATES: These modified base flood
elevations are currently in effect and
revise the Flood Insurance Rate Map(s)
(FIRMs) in effect prior to this
determination for each listed
community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which he
can request through the community that
the Administrator reconsider the
changes. The modified elevations may
be changed during the 90-day period.
ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.
FOR FURTHER INFORMATION CONTACT:
Mr. William R. Locke, Chief, Risk
Studies Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, DC
20472, (202) 646-2754.
SUPPLEMENTARY INFORMATION:
Numerous changes made in the base
(100-year) flood elevations on the FIRMs
for each community make it
administratively infeasible to publish, in
this notice, all of the changes contained
on the maps. However, this rule includes
the address of the Chief Executive
Officer of the community, where the

modified base flood elevation
determinations are made available for
inspection.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234)
and are in accordance with the National
Flood Insurance Act of 1968, as
amended, (title XIII of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448), 42 U.S.C. 4001-4128, and 44 CFR
65.4.

For rating purposes,.the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base (100-year) flood
elevations are the basis for te floodplain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or to remain qualified
for participation in the National Flood
Insurance Program.

These modified elevations, together
with the floodplain management
measures required by 60.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean that the community
must change any existing ordinances

that are more stringent in their
floodplain management requirements.
The community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice of
technical revisions made to designated
special flood hazard areas on the basis
of updated information and imposes no
new requirements or regulations on
participating communities.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains.

PART 65-[AMENDED]

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, E.O. 12127.

2. Section 65.4 is amended by adding,
in alphabetic sequence, new entries to
the table.

State County Date and name of Chief executive officer of Effective date of CommunitySeu _ _Location newspaper whcommunity modification No.notice was publishedmniy

Arkansas ......................... Benton ............................. I City of Centerton ...........

California ......................... Santa Barbara ............... I Unincorporated Areas..

Connecticut ...................Hartford .......................... City of Bristol .................

Illinois ........... I Cook ........................ Village of Hoffman
Estates.

Illinois ............ L .ake ............. Village of Vernon Hills.

October 28, 1991,
November 4, 1991,
The Daily Record.

October 24, 1991,
October 31, 1991.
Santa Barbara
News.Press.

October 29, 1991.
November 5, 1991,
Bristol Press.

November 8. 1991,
November 15, 1991,
The Daily Herald.

April 18, 1991, April
25, 1991, The
Vernon Review.

The Honorable Sherman
Kinyon, Mayor of the
City of Centerton,
Benton County, P.O.
Box 208, Centerton,
Arkansas 72719.

The Honorable Diane
Owens, Chairperson,
Santa Barbara County
Board of Supervisors,
105 East Anapamu
Street, Santa Barbara,
California 93101.

The Honorable William T.
Stortz, Mayor of the
City of Bristol, Hartford
County, 111 North
Main, Bristol,
Connecticut 06010.

The Honorable Michael J.
O'Malley, Village
President, Village of
Hoffman Estates, 1200
North Gannon Drive,
Hoffman Estates,
Illinois 60196.

The Honorable Larry
Laschen, Village
Manager, Village of
Vernon Hills, 290
Evergreen Drive,
Vernon Hills, Illinois
60061.

October 18, 1991.

October 18, 1991.

October 15, 1991.

October 24, 1991 ...........

April 5,1991 ...................

050399

060331

090023

170107

170394
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llllllComm_ niI1

State County

Madison ...........

H Io ..........

Location

.City of Grante City.

.City of Carmel

Mississippi ..................... Madisorr ...... .................. t City of Ridgeland .......

.......... Medina

.............. Shelby........

City of Brunswick

'City, of Brunswick ..........

. . .City of Millington.

Texas ............ Travis ..................... City of Austin .......

Illinois ....................

Indiana .............. . .

Cief executive officer of Effeetov date ot
coiimunity modification

Date and name of
nOwspaper where

notice was publd

November 14, 199T.
November 21, 1391,
Granite Ciy Press
Record

November 22, 1991,
November 29, 1991,
Carmel Daily Ledger.

November 28, 1991.
December 5., 1991,
Madison County
Journal

October 31, 1991,
November 7. 19al,
The maedia Co0,7Iy
Gazette.

October 24. 1991
October 31. 1.99 1.

The MeiYna County
Gazefle:

November 13, 1991.
November 20; 199f,
W#,ton Star.

October 25, 1991,
November 1, 199t.
Aus& Aareraa'
SNtesnark

The Honorable Von Dee
Cruse, Mayor. City, of
Granite City. 2060
Edison Avenue. Grante
City, Illinois 62040.

The Horable Dottie
Hancock, Mayor, City
of Carmel, 1 Civic
Square, Carmel,
Indians 46032.

The Honorable Gene F.
McGee, Mayor, City, of
Rfileland, 500
Highway 51 South,

aP.O Box 217,
Rldgetand, Mississippi
39158.

The Honorable Judtih
Beadeltl-Rapp, Mayor,
City of Brunswick, City
Halt, 4095 Center
Read, Brunswick, Ohio
44212.

The fomaable Judith
Beadet-Rapp. Mayor.
City of Brunswick. City
Kaf, 4095 Center
Road Brunswick, Ofto
44212.

The Honorable George
R. H rvetl. Jr.. Mayor,
C4t of Miltington. P.X
Box 247. Millington,
Tennessee 38083.

Tho Honorable Ruth
Todd Mayor of the City
of Ausft Travis
cofty P.O. Box t88,
Austin. Texas 78767.

Commiity

170443October 31, t991.

November 8, 1991.

Novemcber 13, 1991.

October 8. 1991 .......

October 8. 1991.

October 31. 1991.

Octoberlw .t991 ......... 4824C

C.M. "Bud" Schauerta.
Administrator. Federal Insurance
Adminis ttion.
[FR Doc- 92-166 Filed 1-a--2 8AS amn
BILLING COOE 6 -O*3

DEPARTMENT OF TRANSPORTATION

Coast Guard

46 CFR Part 26

[CGD 68-0791
RIN 21tS-AD12

Commercial Flshinh Industry Vessel

Regulations; Correction

AGENCY: Coast Guard. DOT.
ACVt*4W Correcting amendments.

SUMMARY: This document contains
corrections to the final regulations
published on August 14, 1991 (56 FR
40314). That final rule related to the
Coast Guard's issuance of regulations
for documented or state numbered
uninspected fishing, fish processing, and
fish tender vessels to implement
provisions of the Commercial Fishing
Industry Vessel Safe'ty Act of 1988.

These regulations are intended to
improve the overall safety of
commercial fishing inaustsy vessels.
EFFECTIVE DATE: September 15, 19813r.
FOK FUMTHR 1INFOREIATION, CONFACr.-
LCDR Ed McCauley, Merchant Vesset
Inspection and Documentation Divifirmo,
Fishing Vessel/Offshore Activities
Branch fG-MVI-4, room 1405, U.S.
Coast Guard Headquarters, 2100 Second
Street, SW., Washintor, DC 20593--
0001, 202)-z67-2307.
SUPPLEMENTARY INORMATION:

Background

These regulations apply to all U.S.
commercial fishing industry vessels,
whether existing before, or built or
altered after September15, 1991, and
provides, requirements for their
equipment, design, and operations.
Additional equipment is required for
documented vessels that operate
beyond the Boundary Lines or that
operate with more than 10 individuals
on board. Design and construction
requirements that apply to vessels built
after or whih undergo a major
conversion completed after September
15, 19", are also inchided, if those

vessels operate with more than 16
individuals on board. A tionoaIy.
casualty and injury reporting
requirements are, included that apply to,
all underwriters of primary insurane
for commercial fishing Indust vessels
owners of commercial fishing idustry
vessels, and all employees tjiured on
such vessels.

Paragraph (b of 1 2&.500 i s revised in
order to clarify the requirements for
vessels that undergo alterations to
fishing or fish processing equipment in a
manner different than had been
accomplished previously. These vessels
are considered to be "substantially
altered". Therefore, they need only meet
the subpart E requirements in 1 28.501.

Paragraph (a) of 1 28.580 is revised in
order to clarify the Coast Guard's intent
that U.S. commercial fishing industry
vessels constructed before the effective
date of the regulations be exempt from
§ 28.580(a). The Notice of Proposed
Rulemaking (NPRM} published on April
19, 1990 (55 FR 14924) stated that
§ 28.580(al would apply only to, vessels
constructed on or after the effective date
of the regulations. In drafting the final
rule. the Coast Guard ivadvertently

280110

390380

390380

4701 76

Oho ......

Tenn-see...
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deleted that provision thus making
§ 28.580(a) apply to vessels that had
undergone major conversions or
alterations as well. This was not the
Coast Guard's intent, considering the
difficulties existing vessels would have
retrofitting bulkheads in order to meet
the survival conditions specified.

Need for Correction

As published, the final regulations
contain errors which may prove
misleading or are unclear in their intent
and need further clarification.

List of Subjects in 46 CFR Part 28

Fire prevention, Fishing vessels,
Incorporation by reference, Lifesaving
equipment, Main and auxiliary
machinery, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Seamen, and Stability.

PART 28-REQUIREMENTS FOR
COMMERCIAL FISHING INDUSTRY
VESSELS

1. The authority citation for part 28
continues to read as follows:

Authority: 46 U.S.C. 3316, 4502, 4506, 6104,
10603; 49 U.S:C. App. 1804; 49 CFR 1.46.

2. Paragraph (b) of § 28.500 is revised
to read as follows:

§ 28.500 Applicability.

(b) Undergoes alterations to the
fishing or processing equipment for the
purpose of catching, landing, or
processing fish in a manner different
than has previously been accomplished
on the vessel-these vessels need only
comply with § 28.501 of this subpart; or

3. Paragraph (a) of § 28.580 is revised
to read as follows:

§ 28.580 Unintentional flooding.
(a) Applicability. Except for an open

boat that operates on protected waters
and as provided by paragraph {i) of this
section, each vessel built on or after
September 15, 1991 must comply with
the requirements of this section.

Dated: December 27, 1991.
A.E. Henn,
Rear Admiral, US. Coast Guard, Chief, Office
of Marine Safety, Security and Environmental
Protection.
[FR Doc. 92-157 Filed 1-3-92; 8:45 am]
BILUNG CODE 4910-14-M

Research and Special Programs
Administration

49 CFR Parts 107 and 180

[Docket Nos. HM-183, 183A; Amdt. Nos.
107-20, 180-21

RIN 2137-AA42

Requirements for Cargo Tanks;
Compliance Date

AGENCY: Research and Special Programs
Administration (RSPA), DOT.
ACTION: Final rule; revision of
compliance date.

SUMMARY: RSPA is delaying the
compliance date for a provision
contained in 49 CFR 107.503(b)(1) and (c)
that persons who are engaged in the
manufacture and repair of MC 306, MC
307 and MC 312 cargo tank motor
vehicles must submit a copy of their
American Society of Mechanical
Engineers (ASME) "U" or National
Board of Boiler and Pressure Vessel
Inspectors (National Board) "R"
Certificate of Authorization to RSPA
before December 31, 1991. RSPA is
delaying the compliance date to June 30,
1992. This action is being taken to allow
the National Board, which performs the
inspection reviews, additional time to
process its backlog of authorization
requests.
EFFECTIVE DATE: Effective December 31,
1991.
FOR FURTHER INFORMATION CONTACT.
Charles Hochman, (202) 366-4545, Office
of Hazardous Materials Technology, or
Hattie Mitchell, (202) 366-4488, Office of
Hazardous Materials Standards,
Research and Special Programs
Administration, U.S. Department of
Transportation, 400 Seventh Street SW.,
Washington, DC 20590-0001.
SUPPLEMENTARY INFORMATION: The
Hazardous Materials Regulations (49
CFR parts 171-180) require that any
person engaged in the manufacture,
assembly or repair of DOT specification
cargo tanks or cargo tank motor
vehicles, and cargo tanks manufactured
under exemption must hold a current
ASME "U" or National Board "R"
Certificate of Authorization. Sections
107.504(b)(1) and (c) require
manufacturers (including certain
assemblers) and repairers of MC 306,
MC 307 and MC 312 cargo tank motor
vehicles to submit a copy of their
Certificate of Authorization to RSPA
before December 31, 1991. Similarly,
§ 180.413(a) provides that any repair,
modification, stretching or rebarrelling
on any low pressure MC series cargo
tank must be performed by a holder of

an ASME "U" stamp or a National
Board "R" stamp after January 1, 1992.

RSPA has received several written
and telephonic requests to delay the
December 31, 1991 compliance date for
RSPA to receive these ASME or
National Board Certificates of
Authorization. The ASME and the
National Board both have established
procedures for inspection and
certification of facilities engaged in the
construction and repair of cargo tanks.
Prior to issuance of both types of
certificates, the National Board conducts
a review of the manufacturer's or
repairer's facility and witnesses a
demonstration of the operator's quality
control system and fabrication or repair
procedures. Because of a substantial
increase in the number of these
authorization requests, the National
Board is experiencing scheduling delays
of 3-4 months in some states. Therefore,
RSPA is delaying the date for
submission of these ASME and National
Board Certificates of Authorization from
December 31, 1991, to June 30, 1992.

Because the amendments adopted
herein impose no new regulatory burden
on any person, notice and public
procedure are unnecessary. For these
same reasons, these amendments are
being made effective without the usual
30-day delay following publication.

Administrative Notices

A. Executive Order 12291

This final rule has been reviewed
under the criteria specified in section
1(b) of Executive Order 12291 and is
determined not to be a major rule.
However, it is a significant rule under
the regulatory procedures of the
Department of Transportation (44 FR
11034). This rule does not require a
Regulatory Impact Analysis, or an
environmental impact statement under
the National Environmental Policy Act
(42 U.S.C. 4321 et seq.) This final rule
does not impose additional requirements
and has the net result of reducing costs
imposed under the final rule published
in the Federal Register on June 12, 1989
(54 FR 38233) without reducing safety.
The original regulatory evaluation of the
final rule was not modified because this
final rule does not impose additional
requirements and does not make
substantive changes to the final rule.
That document is available for review in
the docket.

B. Executive Order 12612

This action has been analyzed in
accordance with Executive Order 12612
("Federalism"). It has no substantial
direct effect on the States, on the current
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Federal-State relationship, or the current
distribution of power and
responsibilities among levels of
government. Thus this final rule
contains no policies that have
Federalism implications, as defined in
Executive Order 12612, and no
Federalism Assessment is required.

C. Impact on Small Entities

Based on available information, I
certify that the changes in this rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

A regulatory flexibility analysis
prepared for the October 2, 1991 final
rule is available for review in the
docket.

D. Paperwork Reduction Act

This amendment imposes no changes
to the information collection and
recordkeeping requirements contained
in the June 12,1989 final rule, which was
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. chapter 35.

E. Regulatory Information Number
(RIN)

A regulatory information number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross-reference
this action with the Unified Agenda.

List of Subjects

49 CFR Part 107

Administrative practice and
procedure, Hazardous materials
transportation, Packaging and
containers, Penalties, Reporting and
recordkeeping requirements.

49 CFR Part 180

Hazardous material transportation,
Motor carriers, Motor vehicle safety,
Packaging and containers, Reporting
and recordkeeping requirements.

In consideration of the foregoing, title
49, chapter I, subchapters B and C of the
Code of Federal Regulations, are
amended as set forth below.

PART 107-HAZARDOUS MATERIALS
PROGRAM PROCEDURES

1. The authority citation for part 107
continues to read as follows:

Authority: 49 App. U.S.C. 1421(c); 49 App.
U.S.C. 1802, 1806, 1808-1811; 49 CFR 1.45 and

1.53 and app. A of part 1, Public Law 89-670
(49 U.S.C. 1653(d), 1655).

§ 107.503 [Amendeo]
2. In § 107.503, in paragraphs (b)(1)

and (c), the date "December 31,1991" is
revised to read "June 30, 1992" both
places it appears.

PART 180-CONTINUING
QUALIFICATION AND MAINTENANCE
OF PACKAGINGS

3. The authority citation for part 180
continues to read as follows:

Authority: 49 App. U.S.C. 1803; 49 CFR part
1.

§ 180.413 [Amended]
4. In § 180.413, in the last sentence of

the introductory text to paragraph (a),
the date "January 1, 1992" is revised to
read "June 30, 1992".

Issued in Washington, DC on December 30,
1991, under authority delegated in 49 CFR
part 1.
Travis P. Dungan,
Administrator, Research and Special
Programs Administration.
[FR Doc. 91-31332 Filed 12-31-91; 11:35 am]
BILUNG CODE 410-0-

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric

Administration

50 CFR Part 285

[Docket No. 910102-1312]

RIN 0648-AD01

Atlantic Bluefin Tuna Fishery

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Final rule.

SUMMARY: NMFS issues this final rule
under authority of the Atlantic Tunas
Convention Act (ATCA) to: (1) Require
specified amounts of other species to be
landed as a condition for landing an
incidental bycatch of Atlantic bluefin
tuna (bluefin) in the southern longline
fishery; (2) prohibit retention of Atlantic
bluefin tuna harvested from the Gulf of
Mexico, except for vessels permitted in
the Incidental Catch category; and (3)
make other technical revisions to the
regulations.

This action is necessary to prevent a
directed fishery for Atlantic bluefin tuna
in the Gulf of Mexico and to enhance
enforcement of the regulations. The
intent of this action is to ensure that the
United States fulfills its obligations to
conserve and manage the Atlantic
bluefin tuna resource in accordance

with the recommendations of the k
International Commission for the
Conservation of Atlantic Tunas
(ICCAT).
EFFECTIVE DATE: December 31, 1991.

ADDRESSES: Copies of the
environmental assessment and final
regulatory flexibility analysis referred to
in this rule, as well as other previously
published reports, are available from
Richard Roe, Regional Director, NMFS,
Northeast Region, One Blackburn Drive,
Gloucester, MA 01930.
FOR FURTHER INFORMATION CONTACT:.
Kathi Rodrigues, (508) 281-9324 or
Hannah Goodale, (508) 281-9101.
SUPPLEMENTARY INFORMATION: On
March 11, 1991, NMFS published a
proposed rule at 56 FR 10227 to amend
the regulations governing the Atlantic
bluefin tuna fishery (50 CFR part 285).
The rule was intended to prevent a
directed fishery for Atlantic bluefin tuna
in the Gulf of Mexico (Gulf) and improve
management of the angling sector. The
rule also proposed technical revisions to
improve the effectiveness of existing
regulations. This final rule implements
the measures concerning the Gulf
fishery, which are necessary before the
January commencement of the Gulf
fishery, and the technical revisions. A
technical modification to allow the
Regional Director to specify a date when
a bluefin permit expires was
implemented in a separate final rule (56
FR 50061). The remaining proposed
measures concerning the angling sector
are still under consideration by NMFS
and are not implemented by this rule.

Public comment on the proposed rule
was initially invited through April 25,
1991. NMFS also held a series of public
hearings in New England, Mid-Atlantic
and Gulf states. In response to concerns
expressed at the public hearings, the
comment period was reopened until
May 10, 1991 (56 FR 20183, May 2,1991).
In addition, NMFS also invited comment
on a request from fishermen in North
Carolina for future rulemaking to change
the commencement date of the General
category season.

Background

This final rule is not intended to
present a new management strategy for
Atlantic bluefin tuna. The Fishery
Conservation Amendments of 1990 (Pub.
L. 101-627) will bring all tunas under
Magnuson Act authority on January 1,
1992, and NMFS intends to undertake a
more comprehensive rulemaking after
that date. This final rule is intended to
address specific concerns and ensure
that the United States fulfills its current
obligations to ICCAT.

- II I

3659.
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ICCAT prohibits directed fishing on
the spawning stock of Atlantic bluefin
tuna in the Gulf. The United States
currently implements this prohibition by
restricting domestic longliners operating
south of 360 N. latitude to a bycatch of
two bluefin per trip. The lack of a
requirement that bluefin be landed In
conjunction with other species and the
short distance from port to the fishing
grounds make It possible for vessels to
direct their fishing on bluefin despite the
trip limit. This final rule requires
longline vessels operating south of 36°

N. latitude to land, offload, and sell at
least 2,500 lbs (1,134 kg) of other species
as a condition for landing a maximum of
one bluefin tuna. This rule also modifies
the existing regulation concerning
bycatch in the longline fishery north of
36* N. latitude to require that the catch
be offloaded after each trip and
recorded on a dealer weighout. The
purpose of this requirement is to
facilitate enforcement and to ensure that
the intent of this rule is not
circumvented by a vessel's storing 2,500
lbs (1,134 kg) of unmarketable fish on
board or by landing and discarding them
to meet the requirement.

This final rule also revises the
regulation to prohibit the retention of
bluefin tuna from the Gulf by any
vessels other than those permitted in the
Incidental Catch categories. These
measures are expected to discourage
directed fishing in the Gulf and to have
a beneficial impact on the stock. These
measures do not change the allocation
for total longline bycatch or any other
allocations.

Technical Modifications
This rule makes several modifications

to the existing regulations to improve
enforceability and administration of the
management program. These
modifications are described below.

A definition of the term "fishing
record" is added to mean all records of
navigation and operations, as well as all
records of catching, harvesting,
transporting, landing, purchase or sale.
This clarifies the regulations to allow
the inspection of more than the normal
fishing logbook. This change will
facilitate enforcement of the existing
regulations.

The definition of "Regional Director"
is revised to reflect the current address.

Section 285.3(b) is amended by adding
the words "possessed or landed" after
the words "taken or retained" to give
this prohibition a broader application.
Section 285.3(f) is amended to require
young school, school or medium tuna to
be landed in whole or eviscerated form
only, and paragraph (g) is added to
enhance enforcement against imports

that were harvested contrary to another
country's regulations.

A definition of "eviscerated" is added
to mean removal of alimentary organs
only. Presently, fishermen are allowed
to remove the head and gills of fish of
any size. The lack of a uniform heading
practice results in measurements that
may not accurately reflect the overall
length of the fish, and makes proper
species identification difficult in smaller
fish. This information is important for
fishery management and enforcement
purposes. To facilitate proper
identification, the removal of the head
or gills will be prohibited for young
school, school or medium size categories
(smaller than 77 inches or 196 cm fork
length) since gill-raker count is one of
the only accurate means of species
differentiation in smaller fish. In
response to concerns about meat storage
of young school, school and medium
fish, the entrails may be removed and
the spinal cord destroyed by insertion of
a metal spike.

The head and gills may be removed
from giant tuna (77 inches, 196 cm fork
length or greater) provided that the total
length is recorded prior to heading and
reported to the dealer. Heading of fish is
permitted for giant bluefin tuna because
neither yellowfin tuna nor bigeye tuna
reaches the 77-inch (196 cm) length. For
enforcement purposes, a headed fish
with a pectoral fin to fork of tail length
of 57 inches (145 cm) or greater will be
considered a giant Atlantic bluefin tuna.

This final rule also authorizes the
Assistant Administrator for Fisheries,
NOAA (Assistant Administrator) in
§ 285.31(c), to rescind the prohibition on
heading by a publication of a notice in
the Federal Register in the event that
documented evidence is produced that
would provide an alternate definitive
method of accurate field identification
and provided that fishermen record total
lengths prior to heading and report them
to the dealer.

Section 285.21(c) is revised to allow
the Regional Director to change a
vessel's permit category after May 15 if
a vessel has been inactive in the fishery
or in instances where an error was
made during the application procedure.
A vessel that has never landed an
Atlantic bluefin tuna is considered to be
inactive in the fishery. The intent of the
existing regulation, which does not
allow permit category changes after
May 15, was to prevent vessels from
fishing in two permitted quota
categories in the same year. The change
implemented by this final rule provides
some administrative latitude without
altering the intent or effectiveness of
this section.

Section 285.23(g) is revised by
removing the phrase "in the Gulf of
Mexico". The intent of this section is to
allow the incidental harvest of bluefin
caught in traditional rod and reel
fisheries. Historical fisheries engaged in
by U.S. fishermen, such as those in the
Bahamas, Cayman Islands, etc., were
inadvertently excluded. This is
corrected by this final rule by removing
the geographical specification.

Section 285.25(c) is revised to reflect
the current telephone number for purse
seine gear inspection.

Section 285.28(a) is revised to clarify
the requirement that all dealers who
purchase or receive bluefin tuna must
obtain a permit. This clarification is to
enhance enforcement of the quota
monitoring system. Sections 285.29(a)
and (b) are revised to clarify the
requirement that the dealer reports must
be postmarked within the times
specified in these paragraphs. Section
285.29(b) is further revised to clarify the
existing requirement in the regulation
that dealers must include imported
Atlantic bluefin tuna on their weekly
report forms. Section 285.29(e) is revised
to include the current phone number to
be called for the inspection of a purse
seine vessel.

Section 285.30 is revised by removing
the requirement that the metal tag be
affixed to the outside of a container
holding a medium or giant Atlantic
bluefin tuna. Some of these fish are cut
into pieces before they are exported.
Therefore, it is impossible for the tag to
accompany each boxed piece. A new
requirement is added that tag numbers
must be written on any documents
accompanying bluefin tuna shipments.
The requirement that the tag number be
marked on the outside of these
containers remains unchanged. This
section is also revised to reflect current
phone numbers and to allow the
Regional Director to designate a person
other than a NMFS agent to tag a
medium or giant bluefin.

Sections 285.31(a)(1)(2) and (5) are
revised by adding the words "possess or
land" after the words "[Flish for". This
broadens the application of these
sections to facilitate enforcement.

Among the technical improvements
discussed in the proposed rule was a
modification to § 285.21(e) that would
allow the Regional Director to specify a
date when a permit expires. That
modification was implemented
separately in a final rule published on
October 3, 1991 (56 FR 50061), due to the
need for sufficient lead time to allow for
permit renewal before commencement
of the 1992 fishing season.
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Discussion of Public Comments

NMFS received a total of 167 written
comments during the public comment
period. Comments were submitted by
congressional representatives, a state
assembly, state legislators, a township
council, state wildlife agencies, fishing
associations, marine research and
conservation organizations, charter boat
owners and operators, recreational
fishermen, and other individuals. Many
of the comments exceeded the scope of
this final rulemaking. Only the portions
that pertain to the measures
implemented by this final rule are
addressed below.

General Comments

Comment: Several commenters
expressed concern that the proposed
actions are not consistent with ICCAT
intentions, particularly as they apply to
spawning tuna; some felt that the
proposed actions fall short of those
required for conservation and
management, while others felt that the
actions will result in underharvest of the
ICCAT quota.

Response: The primary conservation
measure for Atlantic bluefin tuna is a
quota established by ICCAT. NMFS'
management measures allow U.S.
fisheries to operate within the ICCAT
constraint. Since the measures
implemented by this final rule are
intended to improve quota compliance
and enforceability, NMFS believes that
they will further ICCAT's conservation
goals. The measure pertaining to the
southern longline fishery is specifically
designed to comply with the ICCAT
recommendation prohibiting directed
fishing in the Gulf of Mexico.

Comment- Several commenters
expressed concern that the allocation
established by ICCAT for scientific
monitoring purposes is too high. They
cited past recommendations made by
the ICCAT Scientific Committee on
Research and Statistics and by NMFS
that the number of bluefin killed must be
held as near as possible to the minimum
needed to index population abundance.
One commenter expressed concern that
the ICCAT quotas are not biologically
sound, but are economically determined,
and that catch levels are too high.

Response: NMFS' current bluefin tuna
management is consistent with ICCAT
quotas, which are established to further
scientific monitoring. Under ATCA,
NMFS management measures must be
consistent with final ICCAT
recommendations and the U.S. quotas
cannot legally be more restrictive than
the ICCAT quotas.

Comment: Several commenters
expressed concern that discard

mortality estimates are not charged
against the quotas. Several proposed
that bluefin currently discarded dead
should be landed and donated to food
banks.

Response: NMFS believes that discard
mortality is an important concern that
should be addressed. Research is
needed on gear modification, seasonal
and/or area closures, and other
techniques to minimize discarding any
bycatch. NMFS will pursue this research
as resources allow. Estimates of the
amount of discard from U.S. fisheries
are reported to ICCAT each year. These
data are considered by scientists and
managers in formulating recommended
measures.

NMFS agrees that discard is wasteful,
but believes that allowing fish to be
landed and donated to a food bank
would complicate enforcement and
would be likely to increase mortality.
Instead, NMFS believes that methods of
preventing incidental catch should be
sought.

Comment: Several commenters
expressed hope that there will be
significant changes in management
methods when the Secretary of
Commerce (Secretary] begins to manage
bluefin under the Magnuson Fishery
Conservation and Management Act (16
U.S.C. 1801 et seq.) in January 1992.
They felt that the measures contained in
this rule will not be effective in halting a
decline in the bluefin population. They
proposed re-examination of the overall
management strategy for bluefin and
made specific management proposals.
Several suggested that NMFS should
organize a Plan Development Team
and/or begin work on the fishery
management plan (FMP) immediately.

Response: The specific management
proposals suggested by the commenters
exceed the scope of this rulemaking and
will not be responded to here. However,
many of the points raised are
constructive and are under
consideration for the measures
previously proposed but not yet
implemented. The purpose of this
rulemaking is to comply with ICCAT
commitments, which ensures that the
United States is in the best position to
negotiate future agreements.

Comment: One fishing association
stated that it hopes these are the last
tuna regulations developed in a"secretive fashion."

Response: NMFS does not believe
these regulations were developed in a
secretive fashion. The statutory
procedures for Federal rulemaking have
been followed, including publication of a
proposed rule in the Federal Register
and a period for public comment. In
addition, NMFS extended the initial

comment period, sent notices regarding
the rulemaking to approximately 30,000
permit holders, and held a series of
pubic hearings along the eastern
seaboard and in the Gulf states. NMFS
believes that there were extensive
opportunities for input to this
rulemaking and, in fact, received 167
written comments.

Comment: Several commenters
questioned the adequacy of the data
available to NMFS concerning bluefin
tuna. They expressed specific concern
with the data used to evaluate the
economic impacts of regulations and the
catch levels, particularly in the
recreational fishery. Several
commenters proposed that NMFS
allocate increased resources to
addressing data needs, and several state
agencies and fishing organizations
offered to cooperate in future data
collection efforts.

Response: NMFS must use the best
available information to monitor catch
levels and ensure compliance with
ICCAT quotas. Additional resources
would be required to make significant
improvements in the current data
collection system; however,
improvements are being made when
possible. To improve economic
information, for instance, NMFS
recently initiated the collection of ex-
vessel price information on mandatory
dealer reports.

Comment: Several commenters
expressed concern about the lack of
enforcement of existing regulations. One
expressed the belief that the most
effective enforcement tool at the current
time is peer pressure and a growing
conservation ethic.

Response: Improving enforcement
effectiveness is one of NOAA's current
operational goals and NMFS does not
debate that coverage could be improved.
Recent efforts have been made to inform
fishermen of the regulations and of the
location of enforcement offices, should
they require assistance. A pamphlet
containing this information was widely
distributed; a second edition will be
produced to incorporate these changes
made in this final rule and will be
distributed to fishermen. Certain aspects
of the existing regulations are revised by
this rule to facilitate enforcement. For
instance, a requirement to land bluefin
(other than giants] with the head on, a
definitive pectoral fin to fork of tail
measurement, and other measures
implemented by this final rule, are
added to improve enforceability of the
regulations.

Comment: Many commenters
requested the reduction or elimination of
the quota allocated to purse seiners.

3671'
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Response: These comments are not
relevant to this final rulemaking and will
not be responded to here. This issue was
addressed in the preamble to the rules
published on June 11, 1982 (47 FR 25350),
and June 17,1983 (48 FR 27755).

Comment: Several commenters
proposed that part or all of the fishery
for Atlantic bluefin tuna be closed for a
period of years in order to further stock
rebuilding; some proposed a complete
closure, some proposed closure of the
Gulf of Mexico only, some proposed
closure of the Gulf of Mexico during the
spawning period, and some proposed a
closure only of the giant bluefin fishery.

Response: The ATCA does not
provide the authority to adopt
management measures for Atlantic
bluefin tuna that are more restrictive
than those adopted by ICCAT; therefore,
complete closure of the fishery is not
currently an option. While it would be
possible to close specific areas to fishing
in order to further the conservation and
management goals of ICCAT, NMFS
employs fishing seasons and quotas to
accomplish the same goal.

Comment: Several commenters
expressed concern that efforts to control
bluefin harvesting in the Gulf of Mexico
will be ineffective unless Mexico is
persuaded to join ICCAT. They
expressed serious concern that Mexico
is not an ICCAT signatory. One
conservation organization expressed
concern that the possibility exists for an
over-the-side trade with Mexican
vessels to develop or intensify in the
Gulf under these regulations.

Response: Over-the-side between
U.S.-owned or operated vessels is
prohibited (§ 285.31 (a)). NMFS urges
anyone with information or evidence of
this practice to report it immediately to
one of these offices: Northeast Region
Enforcement (508-281-9239. or
Southeast Region Enforcement (813-893-
3145).

Comment: One commenter proposed
that NMFS investigate fishery-
independent methods of monitoring the
population of bluefin.

Response: NMFS currently conducts a
larval survey in the Gulf that provides
information concerning bluefin tuna, but
agrees that more fishery-independent
information is needed. Fiscal constraints
have prevented the agency from
pursuing other methods, such as aerial
surveys.

Southern Area Incidental Longline
Fishery

Of the 43 comments received on this
issue, 19 commenters favored the
measure presented in the proposed rule
and several stated that they believe it
will reestablish the incidental nature of

the bluefin catch in the Gulf of Mexico
and stop the directed fishery that has
developed. The remaining commenters
opposed the proposed rule, some
because they believe it is too restrictive
and others because it is not restrictive
enough.

Comment One commenter believed
that the regulation has disparate
impacts in the northern and southern
fishing areas; he suggested extending
the 2-percent requirement (northern
area) to the southern longline fishery as
a remedy. Other commenters expressed
similar concerns and several proposed
that the portion of the rule that applies
to the northern area should be rewritten
to read "2 percent or one fish."

Response: NMFS does not believe that
the northern and southern incidental
fishing restrictions, although different,
create a disparity. Both the 2-percent
requirement in the north and the 2,500
lbs (1,134 kg) catch requirement for
species other than bluefin tuna (directed
catch] in the south require longline
vessels to land a reasonable amount of
directed catch as a requisite for an
incidental take of one bluefin tuna.
Since NMFS is unaware of any directed
longline fishing for bluefin occurring in
the northern area, a change has been
sought only in the southern area where
the problem is occurring. NMFS rejects
the proposal to reword the requirement
for the northern fishery because it may
weaken a measure that seems to have
been effective.

Comment: A conservation
organization questioned the
effectiveness of the regulation because it
estimated that the 2,500 (1,134 kg) of
directed catch can be easily obtained
and felt that the regulation will not
discourage a fishery directed on bluefin.
It suggested that the minimum catch of
allowed species be set at 15,000 lbs
(6,804 kg).

Responsem Comments received during
public hearings and from the NMFS port
statistics program indicate that 2.500 lbs
(1,134 kg) is an appropriate threshold
amount of directed catch for the
southern area. Many smaller vessels are
not capable of carrying 15,000 lbs (6,804
kg). Although 2,500 lbs (1,134 kg) may be
easily obtained by the largest vessels,
NMFS is seeking a threshold that can be
applied to vessels of all sizes and not
exclusively to large vessels.

Comment Several commenters
questioned the effectiveness of the rule
in limiting directed fishing on bluefin
because the bycatch of bluefin is much
more valuable than the species making
up the directed catch. They expressed
concern that 2.500 lbs of shark or
yellowfin tuna could be brought onto a
vessel and sold at any price or dumped.

since the bluefin is the valuable portion
of the catch. Another proposed that
language be inserted to require that the
directed catch be "landed and
offloaded" because of concern that
boats might carry 2,500 lbs (1,134 kg) of
shark or yellowfin tuna that is never
offloaded.

Response: NMFS believes this is a
legitimate concern and the language of
the final rule has been revised to require
that, in order to land one incidentally
caught bluefin, at least 2,500 lbs (1,134
kg) of other directed species must be
offloaded from the same trip, and
documented as sold on the dealer
weighout.

Comment: A state agency commented
that the measures move in the right
direction, but proposed that protective
language be inserted to state that if
NMFS monitoring shows there is no
reduction in the mortality of giants then
the spawning area shall be closed. They
felt this would put fishermen on notice
that such catches must be truly
incidental.

Response: NMFS scientists believe
that closure of certain spawning areas
within the Gulf of Mexico is problematic
because the location of the areas varies
from year to year. Closing the entire
Gulf of Mexico exceeds the scope of this
rule.

Comment. Several fishermen and
fishing organizations proposed that
additional species be added to the list of
those making up the 2500-lb (1.134/kg)
directed catch since these species are
often caught in the longline fishery. The
species proposed were common dolphin
or mahi-mahi, wahoo, albacore tuna,
escalar or oil fish, and bigeye tuna.

Response: It is NMFS' intent that
longline fishermen direct their fishing on
species other than bluefin; therefore, it
is both reasonable and consistent to
include all other species in the 2,500-lb
(1,143-kg) directed catch amount. NMFS
will require that the directed catch
amount is offloaded from the same trip
and documented on the dealer weighout.

Comment: Several fishermen and a
fishing organization proposed division of
the incidental catch allocation into three
equal portions for Gulf of Mexico,
southern and northern Atlantic areas in
order to prevent the entire incidental
catch allocation from being used up
early in the season by the gulf of Mexico
fishery. They believed that this will
reduce discards in the fisheries in the
other areas. Another commenter
proposed that the incidental tonnage
allocation for the northern area should
be between 33 and 50 percent. Those
proposing new geographical allocations
also proposed a change in the way
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quotas are adjusted when catches
exceed quota limits. They proposed that
if a particular quota is exceeded, rather
than reducing the quota in another
category to ensure that the catch for the
year remains within the overall U.S.
quota limit, the adjustment should be
made the following year to the
allocation for the area that went over.

Response: NMFS believes that the
requirement to land 2,500 lbs 11,134 kg)
of other species will prevent the
incidental allocation from being used up
early in the season by directed fishing.
Because a measure to subtract overages
from a subsequent year's quota was not
specifically addressed in the proposed
rule and. therefore, the public has not
had an opportunity to comment fully on
it, NMFS intends to include this measure
in a proposed rule in 1992.

Comment One commenter opposed
the proposed rule because it applies to
an area greater than that required to
protect spawning fish and felt it is
unacceptable to put these restrictions on
boats in areas other than the spawning
area.

Response: There is no directed fishing
permitted for bluefin tuna for U.S.
longline vessels in any area. NMFS
implemented longline restrictions to
preclude expansion of the bluefin
fishery by non-traditional fisheries.
Although the longline restrictions serve
to implement the ICCAT objective
concerning the Gulf of Mexico spawning
area, this is not the sole purpose; the
purpose is to preclude directed fishing
by U.S. lonliners in any area at any
time, and therefore, it is appropriate to
apply the restriction to the entire
southern area.

Comment- With the proposed
reduction in the bycatch limit from two
fish to one, a fishing organization
requested more flexibility on the 24-hour
reporting requiremenL It also proposed
making it acceptable to submit facsimile
(fax) landings reports within 24 hours
with associated paperwork to be
postmarked within 48 hours.

Response; The Assistant
Administrator is required to close this
fishery when the quota is taken and
relaxing this requirement would make it
more difficult to carry out this
responsibility. NMFS cannot consider
relaxing the 24-hour reporting
requirement. and has modified the final
rule to clarify that the reports required
of dealers must be postmarked within
the times specified in the regulations.

Comment: One commenter proposed
that the regulations be altered to require
that dealer reports be faxed to NMFS to
allow timely monitoring of quotas and
reduce the likelihood of quota overages.

Response NMFS does not believe that
it is feasible to impose this requirement
on the small dealers at this time.

Comment: One fishing organization
expressed concern that the proposed
rule is not adequate to prevent stock
decline and proposed that the proposed
measures be implemented for 2 years. If
monitoring shows continued population
decrease, the fishery should then be
closed completely.

Response: The purpose of this rule is
to bring the U.S. fishery into compliance
with the ICCAT agreements to conserve
and manage the resource by prohibiting
a directed fishery in the Gulf of Mexico.
It is important to manage fishery
resources on a stock-wide basis and this
can be effectively accomplished through
ICCAT. For the United States to lead the
way toward improving the health of the
resource, it must first reconcile
inconsistencies between the domestic
and international programs. NMFS will
continue to pursue improvements to the
ICCAT conservation program.

Comment: Several fishermen and a
fishing organization proposed that gear
restrictions should be considered for the
Gulf of Mexico lorgline fishery to
reduce the incidental catch of giant
bluefin. They proposed that requiring
the use of 250-300 lb (113-136 kg) test
leaders in the Gulf of Mexico between
January I and June I would protect
spawning fish because giant tuna would
break off.

Response" NMFS believes that gear
restrictions could be a future
management option but that further
study is required to define exact
specifications and enforcement
methods.

Comment: One commenter proposed
an alternate management scheme to
protect bluefin and other currently
overfished large pelagic fishes that
would require boats to return to port
and land their catch once the daily
quota for any single regulated species is
reached (e.g., bluefin, swordfish, etc.).
They believe that this is one of the only
effective methods to reduce directed and
incidental mortality short of a
prohibition of longlining.

Response: There are no daily quotas
for other tunas (e.g., yellowfin, bigeye,
etc.) and swordfish caught by longfine,
or any other large pelagic species in the
Atlantic or Gulf at this time.
Implementing such a program would
require amendments to fishery
management plans for several species,
which exceeds the scope of this
rulemaking.

Comment One commenter opposed
the proposed rule and suggested instead
closing the fishery during spawning and
then allowing fishing without trip or

daily limits. He proposed that
mandatory daily reporting of all tuna
caught, including reports from vessels
still at sea, would prevent discard
mortality and ensure that the fishery is
closed when the quota is taken.

Response: NMFS's previous rejection
of this alternative remains unchanged,
because the location of the spawning
areas within the Gulf of Mexico varies
from year to year. As stated in response
to the previous comment, ICCAT has
identified the elimination of the directed
bluefin fishery as a priority and NMFS
rejects any proposal that would permit a
directed bluefin fishery in the Gulf of
Mexico or any expansion of directed
bluefin fishing by non-traditional
fisheries.

Comment. One commenter stated that,
if longlining continues to be allowed
during spawning season, it should only
be permitted with observers aboard.
Another commenter stated that observer
coverage in the fishery should be
enhanced to provide a more accurate
estimate of discards.

Response: NMFS has implemented
observer programs in some fisheries, but
does not currently have such a program
in the Southeast Region.

Comment: Many ommenters
proposed that the Gulf of Mexico be
closed entirely to fishing in order to
protect spawning bluefin. Several
challenged the NMFS assertion that this
option is not feasible because spawning
areas vary from year to year. They felt
that the area is not so large or variable
that it could not be reasonably specified
and closed. One stated that, given
ICCAT's intent to protect spawning fish.
NMFS should go further than the
proposed regulations. Several proposed
closing the entire Gulf to fishing during
spawning- suggested dates for closure
vary, but all fall within the period
January-May. One commenter also
proposed that to discourage illegal
activity, the sale of bluefin tuna should
be prohibited throughout the year in
Gulf states. Several commenters
questioned the effectiveness of the
measures because they believe they will
result in increased discard mortality.

Response: NMFS believes it is
possible to conduct directed fishing on
species other than bluefin, with only a
limited amount of bluefin bycatch,
provided that sufficient incentives are in
place. NMFS believes the 2,500-lb (1,134-
kg) threshold and one-fish bycatch
allowance will force vessels to move
away from bluefin. However, if this
measure is demonstrated to be
ineffective, NMFS will consider more
stringent measures in a future
rulemaking.
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Comment: Four comments were
received that specifically concerned the
portion of the proposed rule that would
prohibit retention of Atlantic bluefin
tuna in the Gulf of Mexico except by
vessels permitted in the Incidental
Catch category. One commenter
opposed the rule and wished the entire
Gulf closed to all possession or
retention of bluefin. Three commenters
(an individual, a state fisheries agency,
and a fishing club) favored the proposed
rule. In addition, many of those who
commented on the incidental catch
regulation proposed a complete or
partial halt to all catching of bluefin in
the Gulf, they are construed to oppose
this portion of the rulemaking since it
allows incidental catches to occur.

Response: A complete closing of the
Gulf of Mexico to those directed
fisheries that legitimately have bycatch
of bluefin tuna is responded to in the
previous response.

Comments Concerning the Technical
Modifications

Comment: Two individuals favored
the measure prohibiting landing
regulated tunas in other than whole or
gutted (not gilled) form. Three
individuals and five fishing
organizations opposed it. Most of the
commenters opposing this measure did
so because heading improves quality
and preservation and because it
provides more storage area on vessels.
One commenter was also concerned
that the regulation would create fish
waste disposal problems on shore.
Commenters proposed that NMFS
should continue to allow heading of
regulated tunas and that the
measurement from the pectoral fin to the
fork, or from the nape to the caudal keel,
should be used to estimate the total
length of a headed fish. One commenter
proposed that NMFS retain the existing
guideline in the regulation for estimating
the size of a headed fish. One
commenter expressed concern that
measurements of gilled and gutted fish
actually overstate the length of the fish
and will result in inaccurate data, and
suggested that the measurement from
the collar membrane to the tail is more
accurate. One fishing club proposed
adding a specific definition of "head-off
length"-the measurement taken in a
straight line along the middle of the
lateral surface from pectoral girdle
(collar) to the fork in the tail; they also
proposed that language be added to
make it a violation to mutilate the
pectoral girdle. Two of the commenters
proposed that instead of prohibiting the
removal of the head, it should be
required that all fish be measured before

heading and the length reported at the
point of sale.

Response: The reasons for prohibiting
the heading and gilling of school and
medium tunas, i.e., accurate
measurements and field identification,
are outlined under "Technical
Modifications" above. NMFS agrees,
however, that if fishermen will measure
tunas before they are headed and
provide the lengths to the dealers for
reporting to NMFS, this removes one
reason for the prohibition. However, this
does not address the problem of field
identification of small tuna. Therefore,
until another scientifically documented
identification method is found, this
requirement remains in effect for
regulated tunas less than 77 inches (196
cm).

Comment: One fishing club opposed
the heading prohibition; however, the
club requested that, if NMFS proceeds,
the final rule be changed to allow the
use of a rod to destroy the spinal cord
(leaving a hole in the head) because this
improves the quality of the meat.

Response: NMFS has no problem with
this and has modified the final rule to
allow the spinal cord to be destroyed.

Comment: One fishing club opposed
the application of the heading
prohibition to other species of tuna.
They felt that only three ways exist to
identify tuna species accurately (gill-
raker count, examination of liver,
examination of body cavity) and the
proposed rule would make it difficult to
use any of the three.

Response: The only known field
method to distinguish between small
tunas is by gill-raker count (examination
of the livers is impractical). The
requirement to leave the head on the
fish will also require gill rakers to
remain intact.

Comment: Three individuals opposed
a modification to the regulations to
allow changes to be made in permit
categories after May 15.

Response: NMFS believes it should
have the administrative latitude to
correct mistakes that occur in the
permitting process, which is the reason
for this measure.

Comment: Four individuals were in
favor of the proposal to allow incidental
rod and reel catch to be extended to the
traditional fishing grounds in the
Bahamas and Cayman Islands. Two
fishing organizations opposed it until
these nations become members of
ICCAT. One fishing organization
expressed concern that this rule may
impact the U.S. quota and believed that
any reduction in the U.S. quota as a
result of this rule is unacceptable.

Response: This revision will allow the
incidental harvest of giant bluefin
caught by U.S. fishermen in traditional
rod and reel fisheries in areas such as
the Bahamas, Cayman Islands, etc. U.S.
regulations provide an established
allocation of 5.4 mt of quota for this
fishery that was formerly limited to the
Gulf of Mexico. This quota has never
been fully harvested and, therefore, is
expected to be sufficient for the
extended area without any impact on
other quotas.

Comment: Four commenters
supported the extension of dealer
permitting requirements. One
commenter requested that the
requirement be expanded to cover all
purchasers of tuna, including direct
buyers such as restaurants.

Response: NMFS will implement the
measure as proposed. The regulations
already require that all direct buyers,
including restaurants, obtain permits.

Comment: A fishing club supported
the proposal allowing the Regional
Director to designate a person other
than a NMFS enforcement agent to tag
medium and giant bluefin tuna. The club
believed this measure will improve
information about unsold mediums and
giants that may be lost to the database
due to the difficulties in getting a NMFS
agent to tag the fish.

Response: NMFS is implementing this
suggested provision through this final
rule; the Regional Director will have the
authority to designate individuals in
appropriate locations for the delegation
of tagging authority, as needed.

Comment: One related comment was
received from a state fisheries agency
that would like all fish to be tagged if
they are sold. That agency believed that
this measure would assist in the
collection of data concerning the smaller
fish that are sold.

Response: Currently, NMFS does not
require school-size bluefin that are sold
to be tagged; however, dealers must
report them to NMFS nonetheless.
NMFS does not believe tagging is
necessary because small fish are used in
local markets and not transported
overseas and, therefore, do not require
the additional tracking ability that
tagging provides for larger fish.
However, tagging school-size fish may
be proposed in future rulemakings if this
tracking ability becomes necessary.

Comment: Two commenters
expressed support for all of the
proposed "technical" revisions. A
fishing organization proposed the
addition of language in § 285.31,
requiring enforcement officers to
identity themselves to the captains and
crew of a vessel before boarding.
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Response: NMFS enforcement agents
followed specified procedures in
carrying out investigative and
enforcement activities, and it is not
necessary to specify these procedures in
the regulations that apply to the Atlantic
bluefin tuna fishery.

Comments Concerning a Request for
Rulemaking

In addition to the proposed rule
published March 11, 1991 (56 FR 10227),
NMFS sought comment on May 2. 1991
(56 FR 20183), on a request from
fishermen in North Carolina to have a
future rulemaking to change the
commencement date of the General
category season for giant bluefin tuna
from June 1 to January 1, thus opening
the fishery to a new area off North
Carolina..

Comment: Fout commenters
supported this proposal and six opposed
it. One of the supporters pointed out that
the General category quota has not been
taken for several years. Several of the
opponents believed that it is
inappropriate to expand the bluefin
fishery, particularly when more control
is needed in the fisheries that already
exist.

Response: NMFS agrees that opening
the bluefin tuna fishery to non-
traditional areas is contrary to sound
conservation and management at this
time, unless the expansion is counter-
weighted by an equivalent reduction in
another sector. For example, the
rebuilding program emphasizes
protection of juvenile bluefin; therefore,
a proposal to allow giant bluefin to be
harvested instead of small bluefin off
North Carolina is an action NMFS
would want to consider. Therefore, this
proposal may be included in the
forthcoming comprehensive rulemaking.

Changes From the Proposed Rule
The proposed rule would have

allowed domestic longliners operating
south of 36* N. latitude to land a bycatch
of one bluefin tuna per trip only if they
landed at least 2,500 lbs (1,134 kgl or
more of yellowfin tuna, swordfish and
shark on the same trip. The final rule
has been modified to allow all species
other than bluefin to be counted toward
the 2,500 lbs (1,134 kg) provided that all
species are offloaded after each trip and
are recorded as sold on a dealer weigh-
out. This was done in response to
requests to expand the list of species to
be included in the 2,500-lb (1,143-kg)
threshold catch, and in consideration of
concerns expressed about reductions in
swordfish landings due to recent
regulation changes affecting that fishery.

In response to comments on the
proposed rule for the southern incidental

longline fishery, a disparity in the
wording of the regulations for the
southern and northern fisheries was
pointed out. To remedy this disparity,
the final rule modifies the regulations for
allowable incidental bluefin In the
northern longline fishery to require that
the vessel catch be landed and
documented on a dealer weighout as
sold.

In response to comments received
concerning the proposed measure to
prohibit removal of the head, the final
rule was modified. In order to facilitate
proper identification the removal of the
head, fins or gills will be prohibited for
young school, school, or medium size
categories (smaller than 77 inches (196-
cm) total fork length, measured from the
snout to the fork of the tail) since gill-
raker count is currently the only
practical means of species
differentiation in smaller fish. In
response to concerns about meat storage
of fish in the absence of heading, the
alimentary organs may be removed and
the spinal cord destroyed by insertion of
a metal spike.

The final rule has been modified to
allow the removal of heads and gills
from giant bluefin tuna (77 inches (196
cm) total fork length or greater),
provided that the total length is
recorded prior to heading and reported
to the dealer. Heading of fish is
permitted for giant bluefin tuna because
neither yellowfin tuna nor bigeye tuna
reach the 77-inch (196-cm) length. For
enforcement purposes, a headed fish
with a pectoral fin to fork length,
(measured from the dorsal insertion of
the pectoral fin to the fork of the tail) of
57 inches (145 cm) or greater will be
considered a giant Atlantic bluefin tuna.

Section 285.31(c) has also been added
to enable the Assistant Administrator to
rescind the prohibition on heading by a
notice action in the event that another
scientifically documented and
enforceable method for identifying tunas
is found.

Among the technical improvements in
the proposed rule was a modification to
§ 285.21(e) that would allow the
Regional Director to specify a date when
a permit expires. That modification was
implemented separately in a final rule
published on October 3, 1991 (56 FR
50061), due to the need for sufficient
lead time to allow for permit renewal
before commencement of the 1992
fishing season. Therefore, that provision
is not included in this final rule.

This final rule also modified § 285.29
(a) and (b) of the rule to clarify that the
reports required by these paragraphs
must be postmarked within the times
specified therein.

Classification

An environmental assessment (EA)
was prepared in 1983 to implement the
ICCAT recommendations of 1982. The
EA concluded that there would be no
additional significant environmental
impacts resulting from the action that
were not addressed in the
Environmental Impact Statements
published in 1980 and 1982. This rule
does not alter the scope or intent of
those regulations. Copies of the EA may
be obtained from the Regional Director
(see ADDRESSES).

The Assistant Administrator has
determined that this rule is not a "major
rule" requiring a regulatory impact
analysis under Executive Order 12291.
The action will not have a cumulative
effect on the economy of $100 million or
more, nor will it result in a major
increase in costs to consumers,
industries, government agencies, or
geographical regions. No significant
adverse effects on competition,
employment, investment, productivity,
innovation, or competitiveness of U.S.-
based enterprises are anticipated.

The General Counsel of the
Department of Commerce certified to
the Small Business Administration that
this rule, if adopted, will not have a
significant economic impact on a
substantial number of small entities. A
summary of the reasons for this
certification was published at 47 FR
10227 (March 11, 1991). As a result, a
regulatory flexibility analysis was not
prepared. All of the vessels operating in
the Atlantic bluefin tuna fisbery are
considered small entities. These
measures do not reduce the total amount
of bluefin tuna allocated for harvest by
U.S. fishermen and are not expected to
result in under-harvesting of any of the
quotas established for bluefin tuna. The
impact of the measure specifying the
amount of other species to be landed in
conjunction with incidental bycatch of
bluefin in the southern longline fishery
will be that income previously derived
from the illicit directed fishery for
Atlantic bluefin tuna in the Gulf of
Mexico will be redirected to vessels that
legitimately land bluefin incidental to
other species. This is consistent with the
original intent of the rule.

The Assistant Administrator finds,
pursuant to the Administrative
Procedure Act (APA) (5 U.S.C.
553(d)(3)), for good cause that it is
impracticable to delay for 30 days the
effective date of this final rule. Because
the Gulf longline fishery begins on
January 1, this final rule must take effect
on December 31,1991. to ensure United



372 Federal Register / Vol. 57, No. 3 / Monday, January 6, 1992 / Rules and Regulations

States compliance with its treaty
obligation.

This rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act and approved
by the Office of Management and
Budget. Section 285.21(c) makes a minor
revision to the requirement for vessel
permits (OMB Control Number 0648-
0202). The reporting burden for permit
applications is estimated to average 30
minutes for initial permits and 15
minutes for renewals. Section 285.23 is
slightly revised to allow incidental rod
and reel harvest in areas outside the
Gulf of Mexico. Such harvests must be
reported and made available for
inspection and attachment of a metal tag
within 24 hours of landing. The reporting
burden is estimated to average 2
minutes per response (OMB Control
Number 0648-0202). Section 285.25 is
revised to reflect new telephone
numbers to call to request a purse seine
vessel inspection 24 hours prior to
offloading. The reporting burden is
estimated to be 5 minutes per request
(OMB Control Number 0648-0202).
Section 285.28(a) is revised to include
importers of bluefin and thus requires
their compliance with dealer reporting
requirements. The reporting burden for
dealer reports (Section 285. 29 (a) and
(b)) is estimated to average 2 minutes
per report (OMB Control Number 0640-
0239). Section 285.29(e), as well as
§ 285.30, are revised to reflect new
telephone numbers to call to request
offloading inspections for buyboats and
to request inspection and tagging of
unsold medium and giant bluefin. The
reporting burden is estimated to be 2
minutes for each request (OMB Control
Number 0648-0202). These burden
estimates include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection-of-information.
Send comments regarding these burden
estimates or any other aspect of these
collections-of-information to the Office
of Fisheries Conservation and
Management, 1335 East-West Highway,
Silver Spring, MD 20910, and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20235,
Attention: NOAA Desk Officer.

This rule does not contain policies
with federalism implications sufficient
to warrant preparation of a federalism
assessment under Executive Order
12612.

List of Subjects in 50 CFR Part 285
Fisheries, Penalties. Reporting and

recordkeeping requirements, Treaties.

Dated: December 30,1991.
Samuel W. McKeen,
Acting Assistant Administratorfor Fisheries,
National Marine Fisheries Service.

For the reasons set forth in the
preamble, 50 CFR part 285 is amended
as follows:

PART 285-ATLANTIC TUNA
FISHERIES

1. The authority citation for part 285
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.

2. Section 285.2 is amended by adding,
in alphabetical order, definitions of
"eviscerated" and "fishing record" and
by revising paragraph (a) of the
definition of "Regional Director" to read
as follows:

§ 285.2 Definitions.

Eviscerated means removal of the
alimentary organs only.

Fishing record means all records of
navigation and operations, as well as all
records of catching, harvesting,
transporting, landing, purchase or sale.

Regional Director means
(a) For purposes of Atlantic bluefin

tuna, the Director, Northeast Region,
National Marine Fisheries Service, One
Blackburn Drive, Gloucester, MA 01930-
3799; and

3. Section 285.3 is amended by
revising paragraphs (b) and (f) and by
adding a new paragraph (g) to read as
follows:

§ 285.3 Prohibitions.

(b) For any person to land, transship,
ship, transport, purchase, sell, offer for
sale, import, export, or have in custody,
possession, or control any fish that the
person knows, or should have known,
was taken, retained, possessed, or
landed contrary to this part, without
regard to the citizenship of the person or
registry of the fishing vessel that
harvested the fish.

(f) For any person or vessel subject to
the jurisdiction of the United States to
land any tuna other than giant Atlantic
bluefin tuna in forms other than whole
or eviscerated, or to possess such
bluefin tuna for commercial purposes in
forms other than whole or eviscerated
unless such tuna has been prepared for
immediate packing in a sealed container
for shipment or transport. A metal spike
may be inserted into the spinal column,
leaving a hole in the head of the fish, in

order to destroy the spinal cord and
enhance meat preservation and quality.
In the case of giant Atlantic bluefin
tuna, it is unlawful for any person or
vessel subject to the jurisdiction of the
United States to land any tuna in forms
other than round, eviscerated or with
the head removed.

(g) For any person subject to the
jurisdiction of the United States to land,
transship, ship, transport, purchase, sell,
offer for sale, import, export, or have in
custody, possession, or control any
regulated species that was harvested,
retained, or possessed in a manner
contrary to the regulations of another
country.

4. Section 285.21 is amended by
revising paragraph (c) to read as
follows:

§ 285.21 Vessel permits.

(c) Application procedure. A vessel
owner applying for an Atlantic bluefin
tuna permit under this section must
submit a completed permit application
signed by the owner on an appropriate
form obtained from the Regional
Director. The application must be
submitted to the Regional Director at
least 30 days before the date on which
the applicant desires to have the permit
made effective. The application must
include the name and address of the
vessel owner, the name of the vessel,
the port where the vessel is docked, the
official State registration or U.S. Coast
Guard documentation number, the
tonnage if known, the length of the
vessel, the area to be fished, and the
category of the permit. Except for purse
seine vessels, an owner may change the
category of the vessel's permit by
notifying the Regional Director in
writing before May 15. After May 15, the
vessel's permit category may not be
changed for the remainder of the
calendar year regardless of any change
in the vessel's ownership, unless the
vessel never had recorded landings of
Atlantic bluefin tuna, or unless there is
sufficient evidence for the Regional
Director to determine that an error
involving contradictory information was
made on the application.

5. Section 285.23 is amended by
revising paragraphs (f)(1), (f)(2) and (g)
to read as follows:

§ 285.23 Incidental catch.
*0 * * *

(1) South of 36*00 , N. latitude, one
bluefin per vessel per trip may be
landed provided that at least 2,500 lbs
(1,134 kg] of species other than Atlantic
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bluefin tuna are landed and offloaded
from the same trip and are recorded on
the dealer weighout as sold.

(2) North of 36°00 ' N. latitude, one
bluefin per vessel per trip may be
landed provided that it does not exceed
two percent by weight of all other fish
landed, offloaded and documented on
the dealer weighout as sold at the end of
each fishing trip.

(g) Rod and reel. Subject to the quotas
in § 285.22, any person operating a
vessel using rod and reel gear and
possessing an Incidental Catch permit
issued under § 285.21 may catch and
retain, annually, one giant Atlantic
bluefin tuna as an incidental catch. The
permit holder must report to the nearest
NMFS enforcement office found at
§ 285.30(c)(2), within 24 hours of landing,
any giant Atlantic bluefin tuna taken
and must make the tuna available for
inspection and attachment of a metal
tag. No such Atlantic bluefin tuna may
be sold or transferred to any person for
a commercial purpose.

6. Section 285.25 is amended by
revising paragraph (c) to read as
follows:

§ 285.25 Purse seine vessel requirements.

(c) Inspection. Any owner or operator
of a purse seine vessel with a permit
issued under § 285.21(b) must request an
inspection of the vessel and fishing gear
by an enforcement agent of NMFS
before commencing any fishing trip that
may result in the harvest of any
regulated species and before offloading
any Atlantic bluefin tuna. The vessel
owner or operator must request such
inspection at least 24 hours before
commencement of a fishing trip and
offloading by calling 508-563-5721 or
508-281-9261. Purse seine vessel owners
or operators must have each medium
and giant Atlantic bluefin tuna in their
catch weighed (round weight),
measured, and the information recorded
on the appropriate forms at the time of
offloading and prior to transporting said
tuna from the area of offloading.

7. Section 285.26 is revised to read as
follows:

§ 285.26 Size classes.

For any Atlantic bluefin tuna found
with the head removed it is deemed, for
purposes of this subpart, that the tuna,
when caught, fell into a size class in
accordance with the following formula:
Total fork length equals pectoral fin fork
length multiplied by a factor of 1.35. For
this purpose, all measurements must be
taken along the middle of the lateral
surface from dorsal insertion of the
pectoral fin of the beheaded fish to the
fork of the tail (PF, see Figure 1). The
pectoral fin fork length will be the sole
criterion for determining the size class
of a beheaded Atlantic bluefin tuna.
Total fork length will be the sole
criterion for determining the size class
of whole (head on) Atlantic bluefin tuna.
Atlantic bluefin tuna are deemed to fall
into size class according to the following
table; approximate round weights are
given for illustrative purposes only.

Size class Total fork length Pectoral fin fork length Approx. round wt.

Young school ............................................... <26 in (<66 cm) ........................................ <19 in (<48 cm) ........................................ <14 lbs (<6.4 kg)
School ........................................................... 26 to <57 in (66 to <145 cm) ................. 19 to <42 in (48 to <107 cm) ................. 14 to <135 lbs (6.4 to <61 kg)
Medium ......................................................... 57 to <77 in (145 to <196 cm) ............... 42 to <57 in (107 to <145 cm) ............... <135 to <310 lbs (61 to <140 kg)
Giant ............................................................. 77 in (196 cm) or greater ........................... 57 in (145 cm) or greater ...................... 310 lbs (140 kg) or greater

8. Section 285.28 is amended by
revising paragraph (a) to read as
follows:

§ 285.28 Dealer permits.
(a) General. A dealer purchasing,

receiving, possessing, importing or
exporting Atlantic bluefin tuna must
have a valid permit required under this
section. If such purchase or receipt is
made from a buy-boat, the buy-boat
must have a valid permit under
paragraph (1) of this section.
* * * * *

9. Section 285.29 is amended by
revising paragraphs (a), (b) and (e), and
by adding an OMB control number to
read as follows:

§ 285.29 Dealer recordkeeplng and
reporting.

(a) Must submit to the Regional
Director a daily report on a reporting
card provided by NMFS. Said card must
be postmarked within 24 hours of the
purchase or receipt of each medium or
giant Atlantic bluefin tuna. Each
reporting card must be signed by the
vessel permit holder or vessel operator
and must show the Atlantic bluefin tuna

vessel permit number, metal tag number
affixed to the fish by the dealer or
assigned by an authorized officer, the
date landed, the port where landed, the
round or dressed weight, the whole fork
length, gear used, and area where
caught.

(b) Must submit to the Regional
Director a weekly report on forms
supplied by NMFS. Said report must be
postmarked within 2 days after the end
of each reporting week in which Atlantic
bluefin tuna were purchased or
received. Each report must specify
accurately and completely: The number
of tuna purchased or received, including
imported tuna; location where each tuna
was landed; the disposition of the tuna
(names, addresses and, where
applicable, country of destination); the
source of the tuna (names and
addresses); dates purchased or received;
metal tag numbers (where applicable);
round or dressed weight and whole fork
length (by individual tuna); and any
other information requested by the
Regional Director. Also, dealers using
buy-boats, in addition to the information
required above, must include the precise

time and date when each tuna was
received aboard the buy-boat.

(e) Each operator of a buy-boat, in
addition to the aboVe, must notify the
Regional Director of any intended
offloading, and must request a vessel
inspection at least 6 hours before such
offloading, by calling 508-281-9261
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday, local time,
or at all other times during the day and
weekends, by calling 508-992-7711. In
making the request for inspection, the
owner or operator of the buy-boat or a
designated representative must provide
his/her name, the buy-boat's name and
permit number, the number of tuna
received, and the location and
anticipated time of landing in port.
(Approved by the Office of Management and
Budget under OMB control number 0648-
0239)

10. Section 285.30 is amended by
revising paragraphs (c)(2) and (d) to
read as follows:

§ 285.30 Metal tags.

(c) * * *
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(2) Any person who catches a medium
or giant Atlantic bluefin tuna and does
not transfer it to a permitted dealer must
contact the nearest NMFS enforcement
office at the time of landing such
Atlantic bluefin tuna and make the tuna
available for inspection and attachment
of a metal tag. The offices to contact are:
Portland, Maine (207-780-3241); Otis Air
Force Base, Massachusetts (508-563-
5721); Brielle, New Jersey (201-528-
3315); Atlantic Beach, North Carolina
(919-247--4549); Brunswick, Georgia
(912-265-0108); Miami, Florida (305-361-
4224); St. Thomas, U.S. Virgin Islands
(809-774-5226); San Juan, Puerto Rico
(809-782-8686); St. Petersburg, Florida
(813--893-3145); St. Joe, Florida (904-227-
1879); or Corpus Christi, Texas (512-888-
3362). The Regional Director may
designate a person other than a NMFS
agent to inspect and tag the fish. Such
designation will be made in writing.

(d) Removal of togs. A metal tag
affixed to any medium or giant Atlantic
bluefin tuna must remain on the tuna
until the tuna is either cut into portions
or sold for export from the United
States. If the tuna or tuna parts
subsequently are packaged for transport
for domestic commercial use or for
export, the tag number must be written
legibly and indelibly on the outside of
any package or container. Tag numbers
must be recorded on any document
accompanying shipments of bluefin tuna
for domestic commercial use or for
export.

11. Section 285.31 is amended by
revising paragraphs (a)(1). (a)(2), (a)(5),
(a)(10), (a)(15), and by adding

paragraphs (a)(30) through (a)(33), and
(c), to read as follows:

§ 285.31 Prohibitions.
(a) * * *
(1) Fish for, catch, possess, or land

Atlantic bluefish tuna without a valid
permit required under 1 285.21 and
carried onboard the vessel;

(2) Fish for, catch, possess, or land
Atlantic bluefish tuna after fishing has
been closed or before fishing has
commenced under § 285.20, except
under the provisions of § 285.27;

(5) Fish for, catch, possess, or land
Atlantic bluefish tuna in excess of any
allocation made under § 285.25(d);

(10) Land any tuna other than giant
Atlantic bluefin tuna in forms other than
whole or eviscerated, or to possess such
bluefin tuna for commercial purposes in
forms other than whole or eviscerated
unless such tuna has been prepared for
immediate packing in a sealed container
for shipment or transport. A metal spike
may be inserted into the spinal column,
leaving a hole in the head of the fish, in
order to destroy the spinal cord and
enhance meat preservation and quality.
In the case of giant Atlantic bluefin
tuna, it is unlawful for any person or
vessel subject to the jurisdiction of the
United States to land any tuna in forms
other than round, or with the head
removed;

(15) Sell, offer for sale, or transfer to
any person for a commercial purpose

any giant Atlantic bluefin tuna caught
incidentally with rod and reel gear
under § 285.23(8);

(30) Fish for, catch, possess or land
Atlantic bluefin tuna from the Gulf of
Mexico except under § 285.23 (f) (1) and
(g);

(31) Assault, resist, oppose, impede,
intimidate, or interefere with any
authorized officer in the conduct of any
search, inspection, or seizure made in
connection with enforcement of this
part;

(32) Interfere with, obstruct, delay, or
prevent by any means the lawful
investigation or search by an authorized
officer in the process of enforcing this
part;

(33) Interfere with, delay, or prevent
by any means, the apprehension of
another person, knowing that such
person has committed any act
prohibited by this part.

(c) The Assistant Administrator may
rescind the prohibition on removing the
heads of young school, school and
medium size Atlantic bluefin tuna if he
determines that an alternative definitive
method of identifying young school,
school and medium size Atlantic bluefin
tuna exists. The Assistant Administrator
will publish a notice in the Federal
Register of such rescission together with
an explanation of the alternative
method of identification.

12. A new figure I to part 285 is added
as follows:

Figure 1. Pectoral fin to fork of tail measurement (PF).

[FR Doc. 91-31330 Filed 12-31-91, 2:11 pm]
BiLUNG COE 3St0-22-M
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[Docket No. 911179-1279]

50 CFR Chapter VI

Policy Guidelines for the Use of
Emergency Rules

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Notice of policy guidelines for
the use of emergency rules.

SUMMARY: NMFS provides guidelines for
the Regional Fishery Management
Councils (Councils) in determining
whether the use of an emergency rule is
justified under the authority of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act). The
guidelines were also developed to
provide the NMPS regional directors
guidance in the development and
approval of regulations to address
events or problems which require
immediate action.
EFFECTIVE DATE: February 5, 1992.

FOR FURTHER INFORMATION CONTACT:
CDR Thomas L. Meyer, NOAA, Office of
Fisheries Conservation and
Management, NMFS, telephone: 301-
427-2337.

SUPPLEMENTARY INFORMATION: Section
305(c) of the Magnuson Act provides for
taking emergency action with regard to
any fishery but does not define the
circumstances that would justify such
emergency action. Section 305(c)
provides that:

1. The Secretary may promulgate
emergency regulations to address an
emergency if the Secretary finds that an
emergency exists, without regard to
whether a fishery management plan
exists for that fishery;

2. The Secretary shall promulgate
emergency regulations to address the
emergency if the Council, by a
unanimous vote of the voting members,
requests the Secretary to take such
action; and

3. The Secretary may promulgate
emergency regulations to address the
emergency if the Council, by less than a
unanimous vote of its voting members,
requests the Secretary to take such
action.

The NOAA Office of General Counsel
has defined the phrase "unanimous
vote," in items 2 and 3 above, to mean
the unanimous vote of a quorum of the
voting members of the Council only. An
abstention has no effect on the
unanimity of the quorum vote. The only
legal prerequisite for use of the
Secretary's emergency authority is that
an emergency must exist. Congress
intended that emergency authority be

available to address conservation,
biological, economic, and social
emergencies. In addition, emergency
regulations may make direct allocations
among user groups, if strong justification
and the administrative record
demonstrate that, absent emergency
regulations, substantial harm will occur
to one or more segments of the fishing
industry. Controversial actions with
serious economic effects, except under
extraordinary circumstances, should be
done through normal notice-and-
comment rulemaking.

The preparation or approval of
management actions under the
emergency provisions of section 305(c)
of the Magnuson Act should be limited
to extremely urgent, special
circumstances where substantial harm
to or disruption of the resource, fishery,
or community would be caused in the
time it would take to follow standard
rulemaking procedures. An emergency
action may not be based on
administrative inaction to solve a long-
recognized problem. In order to approve
an emergency rule, the Secretary must
have an administrative record justifying
emergency regulatory action and
demonstrating its compliance with the
national standards. In addition, the
preamble to the emergency rule should
indicate what measures could be taken
or what alternative measures will be
considered to effect a permanent
solution to the problem addressed by
the emergency rule.

The process of implementing
emergency regulations limits
substantially the public participation in
rulemaking that Congress intended
under the Magnuson Act and the
Administrative Procedure Act. The
Councils and the Secretary must,
whenever possible, afford the full scope
of public participation in rulemaking. In
addition, an emergency rule may delay
the review of non-emergency rules,
because the emergency rule takes
precedence. Clearly, an emergency
action should not be a routine event.

NMFS provides the following
guidelines for the Councils to use in
determining whether an emergency
exists:
Emergency Criteria

For the purpose of section 305(c) of
the Magnuson Act, the phrase "an
emergency exists involving any fishery"
is defined as a situation that:

(1) Results from recent, unforeseen
events or recently discovered
circumstances; and

(2) Presents serious conservation or
management problems in the fishery,
including impacts on protected species
or habitats; and

(3) Can be addressed through
emergency regulations for which the
immediate benefits outweigh the value
of advance notice, public comment, and
deliberative consideration of the
impacts on participants to the same
extent as would be expected under the
normal rulemaking process.

Emergency Justification
If the time it would take to complete

notice-and-comment rulemaking would
result in substantial damage or loss to a
living marine resource, habitat, fishery,
industry participants, or communities,
emergency action might be justified
under one or more of the following
situations:

(1) Ecological-(A) to prevent
overfishing as defined in a fishery
management plan (FMP], or as defined
by the Secretary in the absence of an
FMP; or (B) to prevent other serious
damage to the fishery resource or
habitat; or

(2) Economic-to prevent significant
direct economic loss or to preserve a
significant economic opportunity that
otherwise might be foregone; or

(3) Social-to prevent significant
community impacts or conflict between
user groups.

Dated: December 27, 1991.
Samuel W. McKeen,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.
[FR Doc. 92-204 Filed 1-3-92; 8:45 am]
BILLING CODE 3510-22-M

50 CFR Parts 601 and 605

[Docket No. 910496-13071

Regional Fishery Management
Councils; Guidelines for Council
Operations and Administration

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Final rule.

SUMMARY: NMFS revises the regulations
and guidelines governing appointments
to, and the operation and administration
of, the Regional Fishery Management
Councils (Councils) established by the
Magnuson Fishery Conservation and
Management Act (Magnuson Act) and
the preparation of fishery management
plans (FMPs) and FMP amendments
under the Magnuson Act. These
revisions make existing regulations and
guidelines consistent with the
requirements of sections 302 and 303 of
the Magnuson Act as amended by
sections 108 and log of Public Law 101-
627. The revisions: (1) Define Council
members' qualifications and strengthen
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the appointment process; (2) place a
limit on the number of consecutive terms
Council voting members may serve; (3)
adjust Council voting members' pay and
provide for reimbursement of actual
expenses for Council staff members; (4)
require the NMFS Regional Director or
designee, serving on a Council, on the
final vote on any matter to be
transmitted to the Secretary of
Commerce (Secretary) by the Council, to
submit a written statement of the
reason(s) for casting a negative vote; (5)
require each Council to have a Fishing
Industry Advisory Committee (FIAC); (6)
require notification to local newspapers
of closed or partially closed Council
meetings: (7] provide for consideration
of new information from the public
when a Council considers new
information from a state or Federal
agency or from a Council advisory body,
and provide for public comment on the
new information presented: and (8)
require that each FMP or FMP
amendment include a Fishery Impact
Statement (FIS).
EFFECTIVE DATE: February 5, 1992.
FOR FURTHER INFORMATION CONTACT.
CDR Thomas L Meyer, NOAA,
telephone: 301-427-2337.
SUPPLEMENTARY INFORMATION: Public
Law 101-627, the "Fishery Conservation
Amendments of 1990," amended and
reauthorized the Magnuson Act through
September 30, 1993. Section 108 of the
Fishery Conservation Amendments
amended certain provisions of the
Magnuson Act governing the
appointment of members to, and the
operation and administration of, the
eight Regional Fishery Management
Councils established by the Magnuson
Act. A proposed rule was published at
56 FR 23856 on May 24, 1991, inviting
public comments until July 23, 1991. A
description of the regulatory
amendments and the rationale for them
appear in the preamble to the proposed
rule, and will not be repeated here.

A technical change was made to
§ 605.15(b)(2) to clarify that, when the
Secretary prepares an FMP or
amendment, the Secretary must also
include an FIS.
Comments and Responses

Five individuals submitted 23
comments on the proposed rule; their
comments are summarized below, with
responses to them.

1. Comment: One commenter stated
that the proposed rule would make the
Governors solely responsible for
determining whether a nominee is
qualified.

Response: No change was made.
Clearly, § 601.33(e) indicates that the

Secretary is responsible for determining
whether a nominee is qualified. The
Governor is responsible for proposing
qualified candidates and supporting
their nominations by providing the
Secretary with documentation
demonstrating that each nominee is
knowledgeable and experienced.

2. Comment: One commenter
suggested adding language to § 601.33(g)
to detail the Secretary's responsibilities
after receiving the Governor's list of
qualified individuals.

Response: The suggested change is
more appropriately placed in § 601.33(e),
which already contains much of the
language proposed. Although the
Secretary's review responsibilities are
implicit in the current language of this
section, NMFS, for clarity, has added at
the beginning of § 601.33(e), "The
Secretary will review each list of
nominees submitted by a Governor to
ascertain if the individuals on the list
are qualified for the vacancy on the
basis of the qualifications required by
the Magnuson Act, and the qualification
criteria as prescribed in § 601.33(c)." In
addition, the word "shall" is substituted
for "may" in the second sentence of
§ 601.33(e), to correspond to revised
language in the Magnuson Act.

3. Comment: One commenter
suggested that § 601.33(c)(6) is a catch-
all category and should be excluded. To
the extent that there are highly
knowledgeable or experienced lawyers,
consultants, academics, and journalists,
the commenter felt they should qualify
under § 601.33(c)(4).

Response: No change was made.
Individuals in the fields listed in
§ 601.33(c)(6) may have extensive
knowledge of the fisheries and could
add another viewpoint to the Councils.
These individuals may have obtained
substantial knowledge of the fisheries in
activities other than those directly
related to management of the fisheries
as provided in § 601.33(c)(4). The
qualifications of these individuals,
therefore, should be listed in a separate
category. The language of § 601.33(c)(6)
has been strengthened by changing the
language to read, "Teaching, journalism,
writing, consulting, legal practice, or
researching matters directly related to
fisheries, fishery management, and
marine resource conservation."

4. Comment: One commenter
suggested that § 601.33(h) should include
language not simply to maintain a
balance between commercial and
recreational fisheries as required under
the Magnuson Act, but also a balance
among the major fishing gear types
harvesting fish or shellfish subject to an
FMP.

Response: No change was made.
Considering the limited number of
appointments to any one Council,
representation could not be provided for
all major fishing gear types. The FIAC is
one appropriate mechanism to allow
Councils to provide representation for
all gear types in the Council process.

5. Comment: One commenter
suggested that, to avoid possible conflict
of interest problems, the Secretary
should promulgate regulations that
prohibit the appointment to a Council of
any individual who has any direct or
indirect financial interests in the
fisheries under the jurisdiction of the
Council.

Response: No change was made. The
Magnuson Act specifically authorizes
and encourages individuals with a
financial interest in fisheries to
participate in Council activities by
providing in section 302(b)(2)(A) for the
appointment of members of the fishing
industry based on their occupational
experience. Section 302(k) of the
Magnuson Act addresses the possibility
of a conflict of interest by requiring
nominees to a Council, voting members
of a Council, and the executive director
of a Council to disclose any financial
interest held. Nominees are required to
complete a "statement of financial
interest" form that is retained on file in
the Council offices and made available
for public inspection at a reasonable
hour upon request.

6. Comment: One commenter
suggested that regulations he
promulgated to require not only that
individual Councils have fair and
equitable representation among all
participants in the fisheries nder the
jurisdiction of the Council, but that each
state delegation of at-large members be
representative, to the maximum extent
practicable, of all the participants in the
fishery. The commenter also felt that the
regulations should ensure that one group
of participants in the fishery does not
have greater representation than
another, either on the Council or within
an individual state's delegation of at-
large members.

Response: No change was made. The
principle of balanced representation is
the main focus of section 302(b)(2) of the
Magnuson Act. It is not possible,
however, to provide representation for
all participants in the fisheries, given the
limited number of appointed members
on each Council and the limitation that
the Secretary make appointments only
from among those individuals
nominated by Governors of the
Councils' constituent states.

7. Comment: One commenter
suggested that regulations should
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provide criteria for the Secretary to
reject all three nominees by a Governor
and request the Governor to submit
three new nominees if the addition of
any of the nominated members would
not maintain fair and balanced
representation either on the Council or
within an individual state's delegation
of at-large members.

Response: No change was made.
Section 302(b)(2) of the Magnuson Act
requires the Secretary, in making
appointments to the Councils, "to the
extent practicable, to ensure a fair and
balanced apportionment, on a rotating
or other basis, of the active participants
(or their representatives) in the
commercial and recreational fisheries
under the jurisdiction of the Council."
The Magnuson Act does not provide for
the rejection of a nominee because of
balancing problems, but only in cases
where the Secretary determines that the
nominee is not qualified.

8. Comment: One commenter
suggested that the Secretary promulgate
regulations requiring the Councils to
establish more than one FIAC,
depending on the needs of the individual
Council, to ensure the Council receives
broad public input.

Response: No change was made.
Section 302(f)(6) of the Magnuson Act
allows each Council to determine its
organization and prescribe its practices
and procedures for carrying out its
functions. Section 302(g) of the
Magnuson Act requires the Councils to
establish and maintain a scientific and
statistical committee and a fishing
industry advisory committee, and allows
each Council to establish such other
advisory panels as are necessary or
appropriate to assist it in carrying out its
functions under the Magnuson Act. The
Magnuson Act does not specify how
many advisory panels a Council may
have.

9. Comment: One commenter
suggested that the Secretary prohibit
Councils from directly using
recommendations from the advisory
committees in Council proceedings. The
commenter stated that Councils
frequently use advisory committee
recommendations as the beginning mark
from which to began deliberations,
which, in effect, increases the
importance of advisory panel decisions
that have been made with restricted
public input.

Response: No change was made.
NMFS believes that the advice given to
the Councils by their advisory
committees is extremely valuable and
should be used in developing Council
management programs, although we
expect the Councils to use information
from other sources as well.

10. Comment: One commenter
suggested that the Secretary require that
members on advisory committees be
representatives of all sectors of the
industry and that no one sector should
be overrepresented. The commenter also
suggested that members should be
appointed by the NMFS Regional
Director from a recommendation by the
Council.

Response: No change was made. The
Magnuson Act specifies that the
Councils appoint their advisory bodies.
Moreover, section 302(g)(3) of the
Magnuson Act requires that
appointments to the FIAC shall be made
by each Council so as to provide fair
representation to commercial fishing
interests in the geographical area of
authority of the Council.

11. Comment: One commenter
suggested that Council appointments to
the FIAC provide fair representation to
recreational as well as commercial
fishing interests.

Response: No change was made for
the reasons given in response 10. NMFS
believes, however, that the FIAC should
include both commercial and
recreational fishing interests, although
Congress only specifically referenced
commercial fishing interests when
requiring fair representation on the
committee.

12. Comment: One commenter would
like to see the Regional Director's
statement for rendering a negative vote,
as provided for In section 302(e)(4) of
the Magnuson Act, be made available to
the public when the statement is
transmitted to the Secretary.

Response: No change was made. As
proposed in this rulemaking,
§ 605.24(a)(3)(v) will allow the Regional
Director 10 working days after
adjournment of the Council meeting to
submit a statement to the Council giving
reason(s) for a negative vote. This
statement will be available to the public
through the Councils at that time.

13. Comment One commenter
suggested that, in addition to providing
for public comment when the Council
receives new information from a state or
Federal agency or from a Council
advisory body, the public should be
provided an opportunity for comment if
new information is provided to the
Council by any member of the Council.

Response: No change was made. In
amending the Magnuson Act, Congress
referenced new information only from
state or Federal agencies and a Council
advisory body.

14. Comment, One commenter stated
that the present financial disclosure
form does not provide enough
meaningful information to reveal all
potential conflict-of-interest areas. In

addition, financial interests should be
disclosed periodically or whenever a
new business interest raises the
potential of new conflicts.

Response: No change was made to the
regulations. NMFS agrees with the
comment and will develop a proposed
rule requiring each Council member to
update his/her financial disclosure form
annually, and requiring that the
following additional information be
provided on the financial disclosure
form: the fisheries participated in, the
product type produced, and the gear
type utilized. Section 302(k)(4) of the
Magnuson Act requires that the form be
updated at any time any such financial
interest is acquired or substantially
changed.

15. Comment: One commenter stated
that Secretarial appointment of a fair
and balanced Council should not be
disrupted through a Council member's
change of allegiance to new clients
during that member's term. The
commenter felt that achieving certain
and balanced representation on the
Council could best be achieved through
freezing the candidate's industry
interests and conflicts at the time of his/
her appointment and that such a change
in allegiance should require termination
of that Council member's term.

Response: No change was made.
Individuals are appointed on the basis
of knowledge and experience with an
effort to achieve fair and balanced
representation to the extent possible. As
long as an individual properly discloses
new interests or changes to existing
interests, as section 302(k)(4) of the
Magnuson Act requires, a change in a
member's financial interest is not a
basis for terminating the term of that
individual. The Secretary has no
authority to restrict a Council member's
employment or affiliation. Fair and
balanced representation on the Council
is reviewed annually, and will be taken
into consideration when appointing or
reappointing members.

16. Comment: One commenter
opposed Council appointment of
executive directors, staff, or hired
lobbyists of either fisheries trade
associations or environmental
organizations.

Response: No change was made. The
Magnuson Act does not provide for
exclusion of these individuals. Section
302(b)(2)(B) of the Magnuson Act
requires that the Secretary, in making
appointments, "to the extent practicable,
ensure a fair and balanced
apportionment, on a rotating or other
basis, of the active participants (or their
representatives) in the commercial and
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recreational fisheries under the
jurisdiction of the Council."

17. Comment: One commenter
strongly supported a change in the
Council nomination process as provided
in § 601.33(h) to ensure "that those
persons dependent for their livelihood
upon the fisheries within Council
jurisdiction are fairly represented as
voting members," especially as
technologies and participants change in
the fishery.

Response: No change was made for
the reasons given in response 16. To the
extent practicable, the Secretary will
ensure fair representation on the
Council of active participants in the
fisheries.

18. Comment: One commenter
suggested the preparation of an annual
report from the NMFS Regional Director
describing the active participants in the
commercial and recreational fisheries
within a Council's area of authority,
which would be made public.

Response: No change was made.
Section 302(b)(2)(B) of the Magnuson
Act requires the Secretary to submit
annually a report to Congress describing
the actions being taken to ensure that a
fair and balanced apportionment of
active participants (or their
representatives) in the commercial and
recreational fisheries is achieved. Once
an annual report is sent to Congress, it
is available to the public.

19. Comment: One commenter
requested that appointments to the
Councils and to the FIAC be made in
accordance with the annual report
concerning membership on the Councils.

Response: No change was made. The
report will be taken into consideration
when making appointments.

20. Comment: One commenter
requested that the Councils limit the
maximum annual salary to be earned by
individual Council members through
Council business. The commenter felt
that regulations should permit
additional payment to individuals
charged with extra Council
responsibilities, but not without prior
public testimony, Council debate, and
approval of the additional business and
expenses.

Response: No change was made.
Section 302(d) of the Magnuson Act
establishes allowable compensation and
expenses for Council members. The
Secretary does not have the authority to
control the salary or payment of funds
to individual Council members. Limits
on members' activities are within the
Councils' purview.

21. Comment: One commenter
supported the language on the review of
new information and suggested that the
phrase "a reasonable opportunity"

include the opportunity to examine and
consider the data fully. The commenter
suggested that public response should
not be required until a later meeting
following adequate notice.

Response: No change was made. The
position of NMFS is that the Council is
in the best position to determine what is
a reasonable opportunity. The amount of
time to respond to new information
should correspond to the urgency and
complexity of the issue.

22. Comment: One commenter stated
that the Regional Director's negative
vote statement should specifically apply
to emergency actions.

Response: No change was made. The
requirement for the Regional Director to
explain a negative vote pertains to all
final votes on any matter to be
transmitted to the Secretary by a
Council; this includes emergency
actions.

23. Comment: One commenter stated
that public confidence in the
management process would be
enhanced by requiring all Councils to
hold at least one meeting each year in
every constituent state.

Response: No change was made.
Council meetings are held in various
locations to make it easier for all
participants in fisheries to attend, but
the location is left to the Council's
discretion. Councils are no longer
restricted to meeting only in the
concerned geographical area by section
302(e)(3) of the Magnuson Act and may
now meet in any of the constituent
states of a Council.

In addition to the comments and
responses presented above, two
individuals submitted three comments
on language in the preamble to the
proposed rule; their comments are
summarized below, with responses to
them.

1. Comment: One commenter had no
objection to requesting that each
nominee provide "a statement of his or
her general philosophy on the
conservation and management of living
marine resources," but stated that a
mere statement of philosophy means
little and can be easily manipulated by
less knowledgeable but more
sophisticated "wordsmiths" to the
detriment of experienced and
knowledgeable commercial and
recreational fishermen who have been
active in fishery conservation.

Response: NMFS agrees in principle,
and has changed the word "general" to"guiding" in reference to the philosophy
on conservation and management.
NMFS also believes that, because such
statements can be made public, it is
unlikely that nominees will provide
exaggerated statements.

2. Comment: One commenter stated
that under the qualification, nomination,
and appointment of Council members
section, the preamble states that "It is
agency policy to request that each
nominee provide a statement of his or
her general philosophy on the
conservation and management of living
marine resources." The commenter felt
that this policy is unnecessary and
indicates an intention to promote an
agency bias in the selection of
nominees. The commenter stated that
section 302(b) of the Magnuson Act
stipulates that the members of the
Councils are to be appointed on the
basis of their knowledge and
experience. It does not require them to
hold particular views in regard to
fisheries management.

Response: No change was made.
NMFS agrees that nominees should be
appointed to Councils primarily on the
basis of their knowledge and
experience. Extremely important,
however, is their ability to act as
stewards of the living marine resources
for which they are responsible. Because
of the national and international
developments that significantly affect
the growth, maturation, and equitable
use of fisheries resources, it has become
increasingly critical that the individuals
chosen for membership on the Councils
possess a reasonably accurate
perception of the complex marine
resource conservation and fishery
management issues they will face as
future Council members. Annual
appointments to the Council are
continually reassessed in l:erms of
members' qualifications, equitable
representation, and balance of the many
fishery resource user interests.
Information relative to an individual's
perception of the fishery conservation
and resource management issues is an
important supplement to the information
provided in the resume and other
background documents required from
the nominees, documents that are vital
in determining nominees' qualifications.
NMFS, therefore, requested that each
nominee provide a written statement of
philosophy relative to his/her
knowledge and experience of marine
resource management issues. This is a
request for additional information to
assist in making the best selection of
individuals for the good of the Nation
and the marine resources. Because the
total membership is limited in number,
this information is an important factor
for the Secretary to consider when
assessing whether his appointments will
provide for a membership that will be
able to address effectively the resource
problems of the fishery.
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3. Comment: One commenter stated
that under the consecutive terms of
Council members section, the preamble
states that "It is agency policy to give
preference in the selection process to
individuals nominated by the Governors
who have not already served two
consecutive terms." Congress statutorily
imposed a limitation of three
consecutive terms for Council members
in order to address the question of
providing balance to Council
appointments. The policy statement in
the Federal Register notice is contrary to
the intent of Congress and, in the
opinion of the commenter, should be
withdrawn.

Response: No change was made.
NMFS needs to expand the field of
nominees who possess the varied
knowledge and experience necessary to
confront serious future fishery
management problems. A diverse
Council membership is desirable for the
Councils to consider properly the
problems, solutions, and potential
effects on the various sectors of the
industry impacted by fisheries
management. NMFS believes this can be
accomplished by giving priority
consideration to new nominees and
those who have not completed two
Council terms. This will greatly aid in
NMFS' ability to meet the requirements
of the Fishery Conservation
Amendments of 1990 to" * * ensure a
fair and balanced apportionment, on a
rotating or other basis, of the active
participants (or their representatives) in
the commercial and recreational
fisheries under the jurisdiction of the
Council." This in no way suggests that
the reappointment of individuals to a
third consecutive term is prohibited by
this preference. Certainly, there are
Council members whose knowledge,
experience, and demonstrated ability to
act as stewards of the Nation's
resources would qualify them for a third
term on the Council. Given the
seriousness of this task, it is vital for the
Secretary to consider the greatest
number of qualified Individuals for
appointment, particularly since the
selection of individuals is constrained
by a limited number of at-large seats on
each Council.

Classification
The Assistant Administrator for

Fisheries, NOAA, has determined that
this rule is not a "major" rule requiring a
regulatory impact analysis under E.O.
12291. It revises the regulations and
guidelines governing appointments to,
and the operation and administration of,
the eight Regional Fishery Management
Councils established by the Magnuson
Act and the preparation of FMPs and

FMP amendments under the Magnuson
Act. These revisions concern such
matters as appointments, eligibility for
consecutive terms, members' pay, and
notice of closed meetings, which have
no effect on industry participants or
operations. Other provisions such as
requiring the establishment of the FIAC
and requiring preparation of an FIS
would also have no direct effect on
industry participants or operations.
These provisions are designed to
improve the decisions reached by the
Councils.

For the same reasons, the General
Counsel of the Department of Commerce
has certified to the Chief Counsel of
Advocacy of the Small Business
Administration that this rule will not
have a significant economic impact on a
substantial number of small entities. As
a result, a regulatory flexibility analysis
was not prepared.

This proposed rule is categorically
excluded from the requirement to
prepare an environmental assessment
by NOAA Directive 02-10.

This action does not contain a
collection-of-information requirement
for purposes of the Paperwork
Reduction Act.

This rule does not contain policies
with federalism implications sufficient
to warrant preparation of a federalism
assessment under E.O. 12612.
List of Subjects in 50 CFR Parts 601 and
605

Fisheries, Fishing.
Dated: December 30, 1991.

Samuel W. McKeen,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set forth in the
preamble, 50 CFR parts 601 and 605 are
amended as follows:

PART 601-REGIONAL FISHERY
MANAGEMENT COUNCILS

1. The authority citation for part 601
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. Section 601.32 is amended by
adding new text at the end of the
existing text, to read as follows:
§ 601.32 Terms of Council members.

* * * No member appointed after
January 1, 1986, may serve more than
three consecutive terms. Any term
completed prior to January 1, 1986, shall
not be counted in determining the
number of consecutive terms served by
any Council member.

3, In § 601.33, paragraphs (c), (e), and
(h) are revised to read as follows:

§ 601.33 Appointments

(c) Governors are responsible for
nominating only those persons who
meet the qualification requirements of
the Magnuson Act; they shall provide a
statement explaining how each nominee
meets the qualification requirements;
and they must provide appropriate
documentation to the Secretary that
each nomination was made in
consultation with commercial and
recreational fishing interests, and that
each nominee who, by reason of his or
her occupational or other experience,
scientific expertise, or training, is
knowledgeable and experienced in one
or more of the following ways related to
the fishery resources of the geographical
area of concern to the Council:

(1) Commercial fishing or the
processing or marketing of fish, fish
products, or fishing equipment;

(2) Fishing for pleasure, relaxation, or
consumption,or experience in any
business supporting fishing;

(3) Leadership in a state, regional, or
national organization whose members
participate in a fishery in the Council's
area of authority;

(4) The management and conservation
of natural resources, including
interactions with industry, government
bodies, academic institutions, and
public agencies. This includes
experience serving as a member of a
Council, Advisory Panel. Scientific and
Statistical Committee, or Fishing
Industry Advisory Committee;

(5) Representing consumers of fish or
fish products through participation in
local, state, or national organizations, or
performing other activities specifically
related to the education or protection of
the consumer of marine resources; and

(6) Teaching, journalism, writing,
consulting, legal practice, or researching
matters related to fisheries, fishery
management, and marine resource
conservation.

(e) The Secretary will review each list
submitted by a Governor to ascertain if
the individuals on the list are qualified
for the vacancy on the basis of the
criteria prescribed in § 601.33(c). If the
Secretary determines that any nominee
is not qualified, the Secretary will notify
the appropriate Governor of that
determination. The Governor shall then
submit a revised list or resubmit the
original list with an additional
explanation of the qualifications of the
nominee in question. The Secretary
reserves the right to determine whether
nominees are qualified.

379
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(h) The Secretary must, to the extent
practicable, ensure a fair and balanced
apportionment, on a rotating or other
basis, of the active participants (or their
representatives) in the commercial and
recreational fisheries in the Council's
area of authority. Further, the Secretary
must take action to ensure, to the extent
practicable, that those persons
dependent for their livelihood upon the
fisheries in the Council's area of
authority are fairly represented as
voting members.

4. In § 601.39, paragraph (a) is revised
to read as follows:

§ 601.39 Council member compensation.
(a) The voting members of each

Council who are not employed by the
Federal Government or any state or
local government (that is, anyone who
does not receive compensation from any
such government for the period when
performing duties as a Council member)
shall, until January 1, 1992, receive
compensation at the daily rate for a GS-
18 in the General Schedule, and after
December 31, 1991, at the daily rate for a
GS-16 (Step 1) in the General Schedule
when engaged in the actual performance
of duties as assigned by the Chairman of
the Council. Actual performance of
duties, for the purposes of
compensation, may include travel time.
* * * *

PART 605-GUIDELINES FOR
COUNCIL OPERATIONS/
ADMINISTRATION

5. The authority citation for part 605
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

6. In § 605.15, existing paragraphs
(b)(2) through (b)(4) are redesignated as
paragraphs (b)(3) through (b)(5),
respectively, and a new paragraph (b)(2)
is added, to read as follows:

§ 605.15 Establishment of management
measures.
• * * *t *

(b) * * *
(2) Each FMP or amendment, prepared

by or submitted by a Council to the
Secretary after October 1, 1990, must
include a Fishery Impact Statement
(FIS). The FIS shall assess, specify, and
describe the likely effects, if any, of the
conservation and management measures
on participants in the fisheries affected
by the FMP or amendment, and on
participants in the fisheries conducted in
adjacent geographical areas under the
authority of another Council, after
consultation with such Council and
representatives of those participants.
* * * * *

7. In § 605.23, the introductory text of
paragraph (d) is revised, existing
paragraph (d)(2) is redesignated as
paragraph (d)(3), and a new paragraph
(d)(2) is added, to read as follows:

§ 605.23 Council organization.

(d) Advisory groups. Each Council
must establish a Scientific and
Statistical Committee (SSC) and a
Fishing Industry Advisory Committee
(FIAC), and may establish such other
Advisory Panels (APs) as necessary or
appropriate to assist in carrying out its
functions. Councils that already have
equivalent fishing industry panels do not
need to establish an FIAC. Advisory
group size is discretionary within the
resources budgeted to each Council.
Each Council must specify procedures in
its Statement of Organization, Practices
and Procedures (SOPP) for continuing
involvement of its advisory groups in the
development of amendments to Fishery
Management Plans (FMPs). Procedures
for appointing members to these groups
should also be specified in the SOPPs.
* * * *

(2) Fishing Industry Advisory
Committee (FIAC). The FIAC provides
information and recommendations on,
and assists in the development of, FMPs
and their amendments. Appointments to
the FIAC shall be made by each Council
in such a manner as to provide fair
representation to commercial fishing
interests in the geographic area of
authority of the Council.
* * * * *

8. In § 605.24, paragraph (a)(2) is
amended by adding new text at the end
of existing text, paragraph (a)(3)(i) is
revised, new paragraph (a)(3)(v) is
added, and paragraphs (a)(5)(i)
introductory text, (a)(5](ii), and (a)(7)(i)
are revised, to read as follows:

§ 605.24 Council meetings and hearings.

(a) * * *
(2) * * * If a meeting or portion of a

meeting is closed, the Council concerned
shall notify local newspapers in the
major fishing ports within its region (and
in other major, affected fishing ports) of
the time and place of the meeting.
Notification is not required regarding
any brief closure of a portion of a
meeting to discuss employment matters
or other internal administrative matters.

(3) * * *
(i) All meetings of the Council

advisory panels and working groups
must be open, unless closed in
accordance with paragraph (a)(5) of this
section. Interested persons will be
permitted to present oral or written
statements regarding the matters on the

agenda at regular meetings of the
Council, within reasonable limits
established by the Chairman. At any
time when a Council determines it
appropriate to consider new information
from a state or Federal agency or from a
Council advisory body, the Council shall
give comparable consideration to new
information offered at that time by
interested members of the public.
Interested parties shall have a
reasonable opportunity to respond to
new data or information before the
Council takes final action on
conservation and management
measures. A vote is required for Council
approval or amendment of a fishery
management plan (including any
proposed regulations), a Council finding
that an emergency exists involving any
fishery, or Council comments to the
Secretary on fishery management plans
developed by the Secretary.
* * @ * *

(v) On the final vote on any matter to
be transmitted to the Secretary by a
Council, the Regional Director of the
National Marine Fisheries Service
serving on the Council, or his or her
designee, when rendering a negative
vote, shall submit to the Council within
10 working days after adjournment of
the Council meeting a statement
explaining the reason(s) for the vote.
This statement shall remain on file with
the Council and copies made available
to the public upon request.
* * * * *

(5) * * *

(i) Each Council, SSC, FIAC, and AP:
* * * * *

(ii) Closed meetings, or portions
thereof, must be announced in the news
media.
# * * * *

(7) * * *

(i] Each Council must conduct its
meetings at appropriate times and
places in any of the constituent states of
the Council. Two or more Councils may
hold joint meetings within a constituent
state of one of the Councils for the
purpose of discussing issues of mutual
concern or for the purpose of developing
or amending a joint FMP.
* * * * *

[FR Doc. 92-203 Filed 1-3-92; 8:45 am]

BILLING CODE 3510-22-M
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50 CFR Parts 672 and 675

[Docket No. 911183-1322]

RIN 0648-AE46

Groundflsh of the Gulf of Alaska;
Groundflsh of the Bering Sea and
Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Final rule.

SUMMARY: NMFS publishes a final rule
that delays the opening of the 1992 trawl
fisheries in the Gulf of Alaska (GOA)
and the Bering Sea and Aleutian Islands
area (BSAI) until Steller sea lion
protection measures are implemented or
until the Secretary of Commerce
(Secretary) publishes a notice in the
Federal Register disapproving
Amendment 25 to the Fishery
Management Plan for Groundfish of the
GOA and Amendment 20 to the Fishery
Management Plan for the Groundfish
Fishery of the BSAI (FMPs). This action
is necessary to prevent the groundfish
trawl fisheries from beginning before the
Secretary can determine whether the
Steller sea lion protection measures in
Amendments 20 and 25 are necessary.
This action is intended to further the
goals and objectives contained in the
GOA and BSAI FMPs and the
Endangered Species Act (ESA).
EFFECTIVE DATE: January 1, 1992
ADDRESSES: Copies of the
environmental assessment/regulatory
impact review/final regulatory
flexibility analysis (EA/RIR/FRFA) may
be obtained by writing to Steven
Pennoyer, Director, Alaska Region,
National Marine Fisheries Service, P.O.
Box 21668, Juneau, AK 99802.
FOR FURTHER INFORMATION CONTACT:
Susan 1. Salveson, Fisheries
Management Biologist, NMFS, (907) 586-
7229.
SUPPLEMENTARY INFORMATION:

Background

The domestic and foreign groundfish
fisheries in the exclusive economic zone
(EEZ) of the GOA and the BSAI are
managed by the Secretary under the
respective FMPs. The FMPs were
prepared by the North Pacific Fishery
Management Council (Council) under
the Magnuson Fishery Conservation and
Management Act (Magnuson Act) and
are implemented by regulations
governing the foreign fishery at 50 CFR
part 611 and by regulations governing
the U.S. fishery at 50 CFR parts 672 and
675. Additional regulations applicable to
U.S. fisheries are codified at 50 CFR part
620.

At its September 23-29, 1991, meeting,
the Council adopted Amendment 20 to
the BSAI FMP and Amendment 25 to the
GOA FMP that would authorize the
implementation of groundfish
management measures for purposes of
protecting Steller sea lions, a species of
marine mammal listed as threatened
under the ESA. The proposed rule that
would implement these amendments
was published in the Federal Register
for public review and comment on
November 18, 1991 (56 FR 58214). The
Secretarial review schedule for
Amendments 20 and 25 allows for a
January 20, 1992, effective date of the
sea lion protection measures.

The 1992 groundfish fishery is
scheduled to commence on January 1,
1992. However, NMFS has determined
that a delay of the 1992 groundfish trawl
fisheries is necessary until Steller sea
lion protection measures are
implemented or until the Secretary
publishes a notice in the Federal
Register disapproving Amendments 20
and 25. This action is appropriate for the
conservation and management of the
groundfish fishery. To carry out their
objectives, NMFS prepared a proposed
rule that would delay the 1992 trawl
fisheries and published it in the Federal
Register on November 26, 1991 (56 FR
59922). The purpose of the season delay
is to prevent the groundfish trawl
fisheries from beginning before the
Secretary can determine whether the
Steller sea lion protection measures of
Amendment 20 and 25 are necessary. A
detailed explanation of this action is
provided in the proposed rule.

The proposed rule also described
NMFS' determination that the proposed
delay of the 1992 groundfish trawl
fisheries would require an extension of
the January 15, 1992, control date for
trawl vessel entry into the Alaska
groundfish fisheries for purposes of
access limitation management measures
that may be considered by the Council
(55 FR 36302; September 2, 1990, as
corrected at 55 FR 37729; September 13,
1990). By this action, the control date for
trawl vessel participation in the
groundfish fisheries is extended from
January 15, 1992, to a date that is 15
calendar days after the effective date of
Amendments 20 and 25.

Comments were invited on the
proposed rule until December 4, 1991.
No comments were received.

The final rule is being issued without
any change from the proposed rule.

Classification

The Assistant Administrator for
Fisheries, NOAA (Assistant
Administrator), has determined that this
rule is necessary for the conservation

and management of the groundfish
fisheries off Alaska and that it is
consistent with the Magnuson Act and
other applicable law.

The Alaska Region, NMFS, prepared
an EA for this rule and the Assistant
Administrator concluded that no
significant impact on the environment
will occur as a result of this rule. Copies
of the EA may be obtained from the
Director, Alaska Region, NMFS
(Regional Director) (see ADDRESSES).

On April 19, 1991, NMFS concluded
formal ESA Section 7 consultation on
the BSAI and GOA FMPs and fisheries.
The biological opinions issued for the
consultations concluded that the FMPs
and fisheries are not likely to jeopardize
the continued existence and recovery of
any endangered or threatened species
under the jurisdiction of NMFS.
Adoption of the management measures
described in this rule will not affect
listed species in a way that was not
already considered in the
aforementioned biological opinions.
NMFS determined that no further
Section 7 consultation is required for
adoption of this rule.

The Assistant Administrator
determined that this rule is not a "major
rule" requiring a regulatory impact
analysis under Executive Order 12291.
The regulatory impact review prepared
for this action concluded that none of
the measures in this rule would cause
impacts considered significant for
purposes of Executive Order 12291. A
copy of this review is available from the
Regional Director (see ADDRESSES).

The FRFA prepared as part of the EA/
RIR/FRFA for this action concluded that
this rule could have significant effects
on small entities. A detailed explanation
is provided in the proposed rule.

The reasons justifying implementation
of this final rule make it impracticable
and contrary to the public interest to
provide a 30-day "cooling off" period
under section 553(d) of the
Administrative Procedure Act. The
scheduled public review and comment
period for Amendments 20 and 25 will
not allow for Secretarial approval of the
sea lion protection measures prior to the
start of the 1992 fishing year, January 1.
Implementation of this final rule to
delay the start of the fishing year until
Steller sea lion protection measures are
implemented, or until the Secretary
publishes a notice in the Federal
Register disapproving Amendments 20/
25, is imperative for it to meet its
intended purpose.

This rule does not contain a collection
of information requirement subject to
the Paperwork Reduction Act.
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NMFS has determined that this rule
will be implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
management program of the State of
Alaska. This determination has been
submitted for review by the responsible
State agencies under section 307 of the
Coastal Zone Management Act. Since
the appropriate State agency did not
reply within the statutory time period.
consistency is automatically inferred.

This rule does not contain policies
with federalism implications sufficient
to warrant preparation of a Federalism
Assessment under Executive Order
12612.

List of Subjects in 50 CFR Parts 672 and
675

Fisheries, Reporting and
recordkeeping.

Dated: December 30.1991.
Samuel W. McKeen,
Acting Assistant Adrnisistratorfor Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR parts 672 and 675 are
amended as follows:

PART 672-GROUNDFISH OF THE
GULF OF ALASKA

1. The authority citation for 50 CFR
part 672 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In § 672.23, paragraph (d) is added
to read as follows:

§ 672.23 Seasons.

(d) Notwithstanding any other
provision of this part, directed fishing
for groundfish with trawl gear in the
Gulf of Alaska is prohibited for 00:01
a.m. Alaska local time, January 1, 1992,
until the date upon which final rules
implementing Amendment 25 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska are
made effective or until the Secretary
publishes a notice in the Federal
Register disapproving Amendment 25.

PART 675-GROUNDFISH OF THE
BERING SEA AND ALEUTIANS
ISLANDS AREA

3. The authority citation for 50 CFR
part 675 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

In § 675.23, paragraph (d) is added to
read as follows:

§ 675.23 Seasons.
*r * * * *t

(d) Notwithstanding any other
provision of this part, directed fishing
for Groundfish with trawl gear in the
Bering Sea and Aleutian Islands area is
prohibited from 00:01 a.m. Alaska local
time, January 1, 1992, until the date upon
which final rules implementing
Amendment 20 to the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands are made effective or until the
Secretary publishes a notice in the
Federal Register disapproving
Amendment 20.

[FR Doc. 91-31331 Filed 12-31-91: 1245 pm]
BtU4NG COOE 3510-22-M
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1001, 1002, 1004, 1005,
1006, 1007, 1011, 1012, 1013, 1030,
1032, 1033, 1036, 1040, 1044, 1046,
1049, 1050, 1064, 1065, 1068, 1075,
1076, 1079, 1093, 1094, 1096, 1097,
1098, 1099, 1106, 1108, 1124, 1126,
1131, 1134,1135, 1137, 1138, 1139

[Docket No. AO-14-A64, etc; DA-90-0171

RIN 0581-AA37]

Milk in the New England and Other
Marketing Areas; Extension of Time
for Filing Exceptions on Proposed
Amendments to Tentative Marketing
Agreements and to Orders

7 CFR Marketing area AO Nos.PartI

New England ...................
New York-New Jersey....
Middle Atlantic .................
Carolina ............................
Upper Florida ...................
G eorgia .............................
Tennessee Valley ...........
Tampa Bay ......................
Southeastern Florida ......
Chicago Regional.
Southern Illinois-

Eastern Missouri.
Ohio Valley .....................
Eastern Ohio-Western

Pennsylvania.
Southern Michigan .........
Michigan Upper

Peninsula.
Louisville-Lexington-

Evansville.
Indiana ..............................
Central Illinois ..................
Greater Kansas City.
Nebraska-Western

Iowa.
Upper Midwest...............
Black Hills, South

Dakota.
Eastern South Dakota....
Iow a ..................................
Alabama-West Florida....
New Orleans-

Mississippi.
Greater Louisiana ...........
Memphis, Tennessee .....
Nashville, Tennessee .....
Paducah: Kentucky.

AO-14-A64
AO-71-A79
AO-160-A67
AO-388-A3

7 CFR Marketing area AO Nos.Part

1106 . Southwest Plains ............. AO-210-A52
1108 . Central Arkansas ........... AO-243-A43
1124 . Pacific Northwest ........... AO-368-A19
1126 . Texas ............................... AO-231-A60
1131 ......... Central Arizona ............... AO-271-A29
1134 . Western Colorado .......... AO-301-A22
1135 . Southwestern Idaho- AO-380-A9

Eastern Oregon.
1137 . Eastern Colorado ............ AO-326-A26
1138 . New Mexico-West AO-335-A36

Texas.
1139 . Great Basin ...................... AO-309-A30

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Extension of time for filing
exceptions to proposed rule.

SUMMARY: This notice extends the time
for filing exceptions to a recommended
decision issued November 6, 1991,
concerning proposed amendments to all
federal milk marketing orders. The Milk
industry Foundation and International
Ice Cream Association requested the
additional time to complete exceptions
to the recommended decision.
DATES: Exceptions now are due on or
before January 31, 1992.
ADDRESSES: Exceptions (four copies)
should be filed with the Hearing Clerk,
room 1083, South Building, United States
Department of Agriculture, Washington,
DC 20250.

AO-356-A29 FOR FURTHER INFORMATION CONTACT:
AO-366-A33
AO-251-A35 Richard A. Glandt, Marketing Specialist,
AO-347-A32 USDA/AMS/Dairy Division, Order
AO-286-A39 Formulation Branch, room 2968, South
AO-361-A28 Building, P.O. Box 96456, Washington,
AO-313-A39 DC 20090-6456 (202) 720-4829.

AO-166-A60 SUPPLEMENTARY INFORMATION: Prior
AO-1 79-A55 documents in the proceeding:

AO-225-A42 Advance Notice of Proposed
AO-299-A26 Rulemaking: Issued March 29, 1990;

published April 3, 1990 (55 FR 12369).
AO-123-A62 Notice of Hearing: Issued July 11, 1990;
AO-319-A38 published July 17, 1990 (55 FR 290341.
AO-355-A27 Extension of Time for Filing Briefs and
AO-23-A60 Reply Briefs: Issued March 28, 1991;
AO-86-A47 published April 3, 1991 (56 Fr 13603).

AO-178-A45 Recommended Decision: Issued
AO-248-A21 November 6, 1991; published November

22, 1991 (56 FR 58972).
AO-260-A30 Notice is hereby given that the time
AO-295--A41

AO-386-All for filing exceptions to the
AO-103-A53 recommended decision with respect to

the proposed amendments to the
AO-257-A40 tentative marketing agreements and toAO-219-A46

AO-184-A55 the orders regulating the handling of
AO-183-A45 milk in all Federal order marketing

areas which was issued November 6,
1991, is hereby extended to January 31,
1992.

This notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR part 900).

List of Subjects in 7 CFR Parts 1001,
1002, 1004, 1005, 1006, 1007, 1011, 1012,
1013, 1030, 1032, 1033, 1036, 1040, 1044,
1046, 1049, 1050, 1064, 1065, 1068, 1075,
1076, 1079, 1093, 1094, 1096, 1097, 1098,
1099, 1106, 1108, 1124, 1126, 1131, 1134,
1135, 1137, 1138, 1139

Milk marketing orders.
The authority citation for 7 CFR parts

1001, 1002, 1004, 1005, 1006, 1007, 1011,
1012, 1013, 1030, 1032, 1033, 1036, 1040,
1044, 1046, 1049, 1050, 1064, 1065, 1068,
1075, 1076, 1079, 1093, 1094, 1096, 1097,
1098, 1099, 1106, 1108, 1124, 1126, 1131,
1134, 1135, 1137, 1138, 1139 continues to
read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

Dated: December 24, 1991.
Daniel Haley,
Administrator.
[FR Doc. 92-186 Filed 1-3-92; 8:45 am]
BILUNG CODE 3410-02-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Chapter I

[Summary Notice No. PR-91-171

Petition for Rulemaking; Summary of
Petitions Received; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of petition for
rulemaking received; correction.

SUMMARY: This action makes a
correction to the Notice of summaries of
petitions for rulemaking published on
October 25, 1991, (56 FR 55241). The
petition was prepared by Mr. Lawrence
B. Smith, Attorney at Law, 3938 E. Grant
Rd., t191, Tucson, AZ 85712; Tel.: (602)
326-0283, not (602) 326-0238, as
published.
FOR FURTHER INFORMATION CONTACT:
Angela M. Washington, Office of

1001 .........
1002.
1004.
1005 .........
1006 .........
1007 .........
1011.
1012.
1013 .........
1030 .........
1032.

1033 .........
1036 ........

1040 .........
1044 .........

1046.

1049 ........
1050.
1064 .........
1065.

1068.
1075.

1076.
1079.
1093.
1094.

1096.
1097.
1098 .......
1099 ........

I
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Rulemaking (ARM-l), Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-5571.
DATES: Comments on the petition must
be received on or before January 27,
1992.
ADDRESSES: Send comments on any
petition in triplicate to: Federal Aviation
Administration, Office of Chief Counsel,
Attn: Rules Docket (AGC-10), Petition
Docket No. - 800 Independence
Avenue, SW., Washington, DC 20591.

The petition, any comments received,
and a copy of any final disposition are
filed in the assigned regulatory docket
and are available for examination in the
Rules Docket (AGC-10, room 915G,
FAA Headquarters Building (FOB 10A),
800 Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-3132.

This notice is published pursuant to
paragraphs (b) and (f) of § 11.27 of part
11 of the Federal Aviation
Administration Regulations (14 CFR part
11).

Issued in Washington, DC, on December 19,
1991.
Denise D. Castaldo,
Manager, Program Management Staff

On page 55242, in the Federal Register
of October 25, 1991, first column, line 35
to the end of the document is correctly
revised to read as follows:

Docket No.: 26642

Petitioners: Marvin Borodkin, S. Jon
Trachta, and Stephen Parkman.

Regulations affected: 14 CFR 13.19;
This notice publishes for public
comment a verbatim summary of the
petition as provided by the petitioners.

Subject: Amendment of FAR § 13.19
(14 CFR 13.19).

To: Rules Docket (AGC-10), Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591.

From petitioners: Marvin Borodkin, S.
Jon Trachta and Stephen Parkman, all of
Tucson, Arizona.

Prepared by: Lawrence B. Smith,
Attorney at Law, 3938 E. Grant Rd., &191,
Tucson, AZ 85712; Tel.: 602/326-0283,
Fax: 602/326-8230.

Authority: Administrative Procedure
Act, 5 U.S.C. 553(e), 14 CFR 11.25.

Purpose: To amend FAR § 13.19 to
include all explicit statement that the
Administrator claims and exercises
authority to suspend or revoke airmen
and operator certificates as an
alternative and/or concurrent penalty to
that of a civil-money fine for the
violation of safety rules.

Comment: FAA officials interpret
section 609 of the Federal Aviation Act

of 1958, as amended, 49 U.S.C. 1429(a),
to authorize the Administrator to
suspend or revoke certificates strictly as
punishment for safety violations when
no issue of qualification is involved.
FAR § 13.19 purports to interpret the
authority granted by section 609, yet
says nothing of violations or penalties;
common sense dictates that it should, so
that airmen are warned that their
licenses are at risk for such behavior.
Nothing in the amendment adds to or
changes any FAA enforcement policy.

[FR Doc. 92-149 Filed 1-3-92; 8:45 am)
BILUNG CODE 4910-13-M

DEPARTMENT OF COMMERCE

International Trade Administration-

DEPARTMENT OF THE INTERIOR

Office of Territorial and International
Affairs

15 CFR Part 303

[Docket No. 911184-12841

Proposed Limit on Duty-Free Insular
Watches in Calendar Year 1992

AGENCIES: Import Administration,
International Trade Administration,
Department of Commerce; Office of
Territorial and International Affairs,
Department of the Interior.
ACTION: Proposed rule and request for
comments.

SUMMARY: This action invites public
comment on a proposal to amend 15
CFR part 303, which governs duty-
exemption allocations and duty-refund
entitlements for watch producers in the
United States' insular possessions (the
Virgin Islands, Guam, and American
Samoa) and the Northern Mariana
Islands.
DATES: Comments must be received on
or before February 5, 1992.
ADDRESSES Address written comments
to Frank Creel, Director, Statutory
Import Programs Staff, room 4204, U.S.
Department of Commerce, Pennsylvania
Avenue and 14th Street, NW.,
Washington, DC 20230.
FOR FURTHER INFORMATION CONTACT.
Faye Robinson, (202) 377-1660, same
address as above.
SUPPLEMENTARY INFORMATION: The
insular possessions watch industry
provision in sec. 110 of Public Law 97-
446 (96 Stat. 2331) (1983) (19 U.S.C. 1202
note) requires the Secretary of
Commerce and the Interior Secretary of
the Interior. acting jointly, to establish a
limit on the quality of watches and

watch movements which may be
entered free of duty during each
calendar year. The law also requires the
Secretaries to establish the shares of
this limited quantity which may be
entered from the Virgin Islands, Guam,
American Samoa and the Northern
Mariana Islands. Regulations on the
establishment of these quantities and
shares are contained in sec. 303.3 and
303.4 of title 15, Code of Federal
Regulations (15 CFR 303.3 and 303.4).
Section 303.6(h) gives the Secretaries
authority to propose changes in § 303.14.

The Departments propose to establish
for calendar year 1992 a total quantity
and respective territorial shares as
shown in the following table:

Virgin Islands ........................... ....... 3.700,000
Guam .. ............................. ......... .... 1,000,000
American Samoa ............ ............... 500,000
Northern Mariana Islands ............... 500,000

Total ........... .................... .............. 5,700,000

Compared with the total quantity
established for 1991 (56 FR 9621; March
7, 1991), this amount would be a
decrease of 500,000 units. The proposed
Virgin Islands territorial share would be
lowered by 500,000. The proposed
shares for Guam, American Samoa, and
the Northern Mariana Islands would not
change.

Our reasons for proposing these
amounts are as follows:

1. There are no producers in American
Samoa and the Northern Mariana
Islands. This proposal would leave these
territories' shares at the minimum
required by the statute.

2. There is only one producer in
Guam, and the amount we propose is
consistent with the needs of the existing
producer along with a set-aside of
200,000 units for possible allocation to
new firms in Guam.

3. We do not expect total Virgin
Islands shipments in 1992 to exceed 3.5
million units. The amount we propose is
consistent with the anticipated needs of
the existing producers along with a set-
aside of 200,000 units for possible
allocation to new firms in the Virgin
Islands.

Classification: Executive Order 12291.
In accordance with Executive Order
12291 t46 FR 13193. February 19, 1981),
the Departments of Commerce and the
Interior have determined that this rule
does not constitute a "major rule" as
defined by section 1(b) of the Order. It is
not likely to result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individuals industries,
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Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Therefore, preparation of a Regulatory
Impact Analysis is not required.

This regulation was submitted to the
Office of Management and Budget for
review, as required by Executive Order
12291.

This proposed rule does not contain
policies with Federalism implications
sufficient to warrant preparatim of a
Federalism assessment under Executive
Order 12612.

Regulatory Flexibility Act. In
accordance with the Regula tory
Flexibility Act, 5 U.S.C. 01 et seq., the
General Counsel of the Department of
Commerce has certified that this action
will not have a significant economic
impact on a substantial number of small
entities. Fewer than ten entities are
directly affected by this action. The
commerical benefits of the program
governed by these regulations, for
entities both directly and indirectly
affected, are less than $10 million per
year.

Paperwork Reduction Act. This
rulemaking involves information
collection activities subjet to the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq, which are currently
approved by the Office of Management
and Budget under control numbers 0625-
0040 and 0625-134. The proposed
amendments will not increase the
information burden on the public.

List of Subjects in 15 CFR Part 303

Administrative practice and
procedure, American Samoa, Customs
duties and inspection, Guam, Imports,
Marketing quotas, Northern Mariana
Islands, Reporting and recordkeeping
requirements, Virgin Islands, Watches
and jewelry.

For reasons set forth above, we
propose to amend 15 CFR part of 303 as
follows:

PART 303-[AMENDED]

1. The authority citation for part 303
continues to read as follows:

Authority: Ptb. L 97-44 W Stat. 2329,231
(19 U.S.C. 1202 note); Pub. L 94-2. W Slat
263 (49 U.S.C. 631,. note)-

§ 303.14 [Amendedl
2. Section 303.14(e) is amended by

removing "4200,00'" and adding
"3,700,000" in its place.
Eric i. Gadinkel,
Assistant Secretory for Import
Administration.
Stella G. Guerra,
Assistant Secretory for Territurial and
InternotionalAffairs.
[FR Doc. 92-206 Filed 1-3-9Z, &45 am)
BILLING CODE 3510-DS-U

BILLING CODE 4310-M-

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[RM91-11-0001

16 CFR Part 284

Pipeline Service Obligations and
Revisions To Regulations Governing
Sel-implementing Transportation;
Technical Conference

Issued December 27 1991.
AGENCY:. Federal Energy Regulatory
Commission, Energy.
ACTION: Notice of technical conference.

SUMMARY: The Federal Energy
Regulatory Commission (Commfssion) is
convening a technical conference to
afford the natural gas industry and the
public an opportunity to discuss with
the Commission staff issues with respect
to operational aspects of the
Commission's July 31, 1991 Notice of
Proposed Rulemaking in Docket No.
RM91-11-&0. In specific, interested
persons are invited to respond to staff
questions regarding the pipeline
industry's ability to provide a delivery
service on demand if the Commission
adopts its proposal to mandate the
unbundling (i.e., separation) of pipeline
sales and transportation serices except
for small customers.
DATES: The public conference will be
held January 22, 1992, at 9.30 a.m.
Requests to speak 9hould be received by
the Commission on or before January 10,
1992. Written responses must be filed
with the Commission on or before
January 17, 1992.
ADDRESSES: The conference wilt be held
in the Commission's Hearing Room
Number 1, 810 First Street, NW.,
Washington, DC. All requests to speak
should identify the name of the speaker
and the group represented, refer to
Docket No. RM91-1---00 and be
addressed to: Office of the Secretary,
Federal Energy Regulatory Cemussieon,
825 North CApttol Street, NEL
Wasbinon. DC 20426,

FOR FURTHER INFORMATION CONTACT:
Jeffrey A. Braunstein, Office of the
General Counsel, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426, (202) 208-2114

SUPPLEMENTARY INFORMATIO. In
addition to publishing the full text of this
document in the Federal Register, the
Commission also provides all interested
persons an opportunity to inspect or
copy the contents of this document
during normal business hours in room
3308, 941 North Capital Street. NE.,
Washington. DC 20428.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to use 300,1200 or 2400 baud,
full duplex, no parity, 8 data bits, and 1
stop bit. The full text of this notice will
be available on CIPS for 30 days from
the date of issuance. The complete text
on diskette in WordPerfect format may
also be purchased from the
Commission's Copy Contractor, La Dorn
Systems Corporation, also located in
room 3308, 941 North Capital Street, NE..
Washington, DC 20426.

I. Introduction

The Commission is convening a
technical conference to afford an
opportunity for the natural gas industry
and the public to discuss with the
Commission staff issues with respect to
operational aspects of the Commission's
July 31, 1991 Notice of Proposed
Rulemaking (NOPRI. I The conference
will be held in the Commission's
Hearing Room No. 1, 810 First Street,
NE., Washington. DC, on January 22.
1992, at 9:30 a.m.2

IL Purpose of the Conference

Among other things, the NOPR
proposes to require interstate pipelines
to unbundle (i.e, separate) their sales
and transportation services with one
exception for continued bundled sales to

Pipelne Service Obllatnmsoand Rhivisiem to
ReguWladew Govemning Selmfilentellg
Transportation Under part 284 of the Cemmission's
Regulations, W FR 38.37Z (Aug. a, 19911. FERC
Stats. & Regp. fP epesed regalation s? 34W0.rl).

2 The Commision news "t o DeramberSI1
1991. the Interb Netasa Gas Associti*on of
America. the American Gas Association, the
Associated Gas Distributors, the United Distribution
Coipasilea and the Awnersan Pub~c Ga.
Assoclail a propese4 dm* a tchnisal codeFence be
convened on, the Aj,95* ' do n'o a aspect&
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small customers. 3 A number of
commenters have raised the issue of the
impact of mandatory unbundling on the
pipeline industry's ability to continue to
provide a reliable service, especially
during peak periods. For instance, some
commentors are concerned that a "no-
notice" type of service may no longer be
available. That service permits the
pipelines to deliver gas without advance
notice in response to increased customer
demand caused, for example, by a
sudden unexpected change in
temperature.

The main purpose of the conference is
to obtain additional information on
pipeline operations in order to analyze
operational issues associated with the
Commission's unbundling proposal. The
Appendix to this notice sets forth the
questions that should be addressed by
interested persons. Other related
operational matters may be discussed.
This conference is not intended to hear
a person's arguments for or against the
proposal. There should be no discussion
of policy or legal matters.

III. Procedures
Persons desiring to make an oral

presentation must file a request to
speak. Persons with common points of
view are urged to appoint a single
spokesperson for oral presentations. The
request to speak should be filed with the
Secretary on or before January 10, 1992.
Requests to speak should identify the
name of the speaker and the group
represented and the questions upon
which the speaker wants to make a
presentation. The speaker must have
sufficient knowledge about the
operations of pipeline systems to be
able to answer technical questions. The
Commission may not be able to
accommodate all requests to participate
in the conference. However, the
Commission will seek to ensure that all
segments of the industry are adequately
represented. The requests should be
submitted to the Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC, 20426, and should refer
to Docket No. RM91-11-000. The
Commission invites (but does not
require) written responses from any
interested person on the questions set
forth in the appendix. An original and 14
copies of the written responses must be
filed with the Commission on or before
January 17, 1992, and should be no
longer than 30 pages, double-spaced
typing, excluding documentation
necessary to support answers.

In general, the NOPR proposes that unbundling
will occur by moving the point of pipeline sales
upstream in or near the production area.

Finally, the Commission expects to
consider the final rule in this proceeding
shortly after this technical conference is
held. Written responses filed after
January 17, 1992 will be rejected. In
addition, the Commission will not
establish any procedures for further
written filings after the technical
conference. Along these same lines, in
order to keep on the current schedule,
no request to postpone or delay the
conference will be entertained. Simply
put, the Commission does not intend to
delay issuance of the final rule because
of the conference.
Linwood A. Watson, Jr.,
Acting Secretary.

Appendix-Questions To Be Addressed
in Technical Conference

(All answers must be documented to
the extent possible. Any examples must
be in sufficient detail to be replicated by
staff.)

Some of the comments on the NOPR
claim various operational concerns
related to the unbundling proposal. The
Commission would like the parties to
address whether such operational
concerns are probable under the
proposal and, if so, what mechanisms
can be developed to avoid or reduce
such concerns. At the technical
conference the parties should
specifically address the following:

1. What resources (e.g.,
communications systems, facilities) are
required by a pipeline to provide a
bundled "no-notice" sales service?

2. What resources are required to
provide a "no-notice" delivery service
by an unbundled pipeline? Do these
resources differ from those required to
provide a bundled "no-notice" sales
service and, if so, what would be the
costs? Provide estimates of the costs of
what additional resources would be
needed to provide a "no-notice" delivery
service by an unbundled pipeline.

3. What formal or informal operating
arrangements or cooperative agreements
among a pipeline, its customers and its
suppliers are necessary to provide a
bundled "no-notice" sales service? How
would these differ for a "no-notice"
delivery service on unbundled pipelines?

4. How valid are the problems cited in
connection with the scheduling of gas
under unbundled services and, to the
extent valid, how can they be managed?

(a) Is it necessary that shippers be
required to schedule gas receipts at
specific locations to provide for orderly
system operations, and, if so, how
should that be done?

(b) Is it necessary that shippers adjust
their gas receipt scheduling to pack the

line for "no-notice" delivery service,
and, if so, how should that be done?

(c) Is it necessary that pipelines have
the right to control shipper receipt points
through "operational flow orders" as
necessary for system integrity, and, if
so, when and how should that be done?

(d) How can "agency" arrangements
reduce problems associated with
uncoordinated shipper scheduling of
gas?

(e) Is it necessary to have different
arrangements between shippers and
their suppliers to ensure adequate gas
supplies to meet "no-notice" delivery
service. If so, what types of different
arrangements would be needed and
what would it cost to provide for such
arrangements?

5. How valid are the problems cited in
connection with open-access storage
and, to the extent valid, how should
they be managed? Address the impact of
different pipeline systems'
configurations.

(a) Does any system storage need to
be retained for "no-notice" delivery
services, and imbalance and line pack
management and, if so, how much and
under what circumstances?

(b) Under what circumstances, if any,
should access to system storage be
provided on an aggregate, system-wide
basis rather than by individual field? To
what extent, if any, would supply area
diversification be affected by such
access on an aggregate, system-wide
basis? If there are such circumstances,
would some combination of aggregate,
system-wide storage and individual field
storage address valid concerns?(c) To what extent, and under what
circumstances, are injection and
withdrawal cycle requirements
necessary for proper reservoir
management and how should these be
reflected in tariff provisions?

6. What mechanisms have been
employed by pipelines who have
already unbundled (i.e., El Paso,
Northwest, Transwestern, and Transco)
to avoid the problems cited by some
parties in their comments?

(a) How is "no-notice" or limited
notice delivery service being provided?

(b) How much storage, if any, has
been reserved for imbalance and system
management purposes?

(c) How are transportation
imbalances managed?

(d) Is contract storage available, and
on what basis?

(e) What additional facilities have
been necessary and what costs have
been incurred to achieve this
unbundling?

7. Do transportation-only pipelines
(e.g., Northern Border, HIOS, and
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Trailblazer) provide "no notice" or
limited notice delivery service? Have
those pipelines experienced the
problems cited in the comments and, if
so, how valid are the alleged concerns
about supply failure. What mechanisms
are employed to avoid or reduce the
problems?

8. What measures are appropriate to
deal with supply failure situations?

(a) Are pre-allocation arrangements at
supply-short receipt points effective at
managing imbalances? If not, why and
how can they be made more effective?

(b) Are current penalties effective in
managing imbalances in supply failure
situations? If not, why not and how can
they be made more effective?

(c) If a supply shortage is traced to an
individual shipper can the pipeline
control the shipper's deliveries through
either physical control or penalties in a
timely manner? If not, why not and what
effective means of control can be used?

(d) How can the timely reallocation of
gas between shippers in a shortage
situation be accomplished? What should
be the appropriate role of the pipeline
and shippers in such reallocation?

(e) How often have shippers refused
to reduce takes in shortage situations?
How has this affected the system
operations? How often have pipelines
misappropriated third party gas supplies
for system supply sales in shortage
situations?

9. Some commenters claim that
pipelines providing bundled service can
deliver gas because of their control of
multiple receipt points. During peak
periods, how much additional gas can
be delivered because of this control?
How valid are concerns about potential
loss on unbundled pipelines of
throughput now transported by
displacement transactions? If the
concerns are valid, what steps could be
taken on unbundled pipelines to
minimize such potential loss?

10. How valid are concerns that
bundled pipelines need significantly less
mainline and storage capacity then
unbundled pipelines because of demand
diversity among customers? If valid,
what procedures can be instituted on
unbundled systems to maximize
economies of diversity?

11. Are there significant economies of
scope in pipelines' current operations?
Provide examples and estimates of cost
savings. Would these be affected by
unbundling? If so, how and why?

12. Currently, the coordination of
multiple pipeline interactions is a factor
in system operations.

(a] What problems exist today, and
how are they handled?

(b) Would these interactions be
affected by unbundling? If so, how and
why?

(c) Please discuss specific operational
problems that could restrict multiple
pipeline transactions. For example,
would any operational problems limit
third parties from arranging point-to-
point transactions between hubs or
pooling points across several pipelines
thus reducing pipeline coordination?

(d} What can be done to implement
these transactions?

13. Can the pipeline provide an
unbundled "no-notice" delivery service
by simply retaining responsibility for
packing the line in the production area
or from storage treating the line pack as
a physical asset similar to plant?

14. To what extent should the
Commission try to differentiate between
differing pipeline configurations (i.e.,
web, bridge, and long-line) in a generic
rulemaking?

(a] Are there operational barriers that
arise between differently configured
pipelines which may limit third party
transactions across two or more
pipelines and, if so, how should the
Commission address such barriers?

(b) What provisions should the
Commission adopt that would allow
parties in the restructuring proceedings
to overcome such barriers?

15. Are there operational factors that
interfere with other non-pipeline
merchants performing "no-notice"
delivery service?

(a] If there is an adequate
communication system to coordinate
transactions among all market
participants, can non-pipeline
merchants provide "no-notice" delivery
service? What communication systems
exist today? Are they effective, and if
not, why not?

(b) What distinguishes the natural gas
industry from the electric industry,
which has implemented communications
systems to coordinate transactions?

16. Can "no-notice" delivery service
and similar issues be addressed in the
context of curtailment provisions in
individual pipeline tariff provisions
resulting from restructuring
negotiations?

17. With respect to unbundled gas
storage issues, what operational
problems cannot be overcome by
changing accounting procedures to
accommodate for engineering limits on
injection and withdrawal facilities
together with reservoirs?

18. Are any operational problems
presented by downstream pipelines

unbundling services prior to unstream
pipelines unbundling of services?
[FR Doc. 92-135 Fited 1-3-9Z 81.45 aml
BILLING CODE 6717-01-M

DEPARTMENT OF LABOR
Occupational Safety and Health
Administration

29 CFR Parts 1910, 1915 and 1926

[Docket No. H-71]

RIN 1218-AA98

Occupational Exposure to Methylene
Chloride

AGENCY: Occupational Safety and
Health Administration {OSHAI,
Department of Labor.
ACTION: Proposed rule; corrections.

SUMMARY: This notice corrects errors
that appeared in the Notice of Proposed
Rulemaking (NPRMI for Occupational
Exposure to Methylene Chloride that the
Occupational Safety and Health
Administration (OSHA) published on
November 7, 1991 (56 FR 570M).
DATES: Comments and requests for a
hearing concerning the proposed
standard must be postmarked on or
before April 6, 1992.
ADDRESSES: Comments are to be
submitted in quadruplicate to: The
Docket Office, Docket No. H-71, United
States Department of Labor, room N-
2634, 200 Constitution Avenue, NW.,
Washington, DC 20210, telephone (202)
523-7894.

Comments limited to 10 pages or less
in length also may be transmitted by
facsimile to (202) 523-5046 or 8-523-5046
(for FTS), provided that the original and
3 copies are sent to the Docket Office
thereafter.

Requests for a hearing are to be
submitted in quadruplicate to Mr. Tom
Hall, OSHA, U.S. Department of Labor,
room N-3647, 200 Constitution Avenue,
NW., Washington. DC 20210, telephone
(202) 523-8615.
FOR FURTHER INFORMATION CONTACT:
Mr. James F. Foster, OSHA Office of
Public Affairs, United States
Department of Labor, room N-3641, ZOO
Constitution Avenue, NW., Washington,
DC 20210, telephone (202) 523-8151.
SUPPLEMENTARY INFORMATIOW. On
November 7, 1991, the Occupational
Safety and Health Administration
issued a notice of proposed rulemaking
(NPRM) for occupational exposure to
methylene chloride (56 FR 57036). Two
errors were introduced into the
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preamble of the NPRM during the and Table 19 in the Summary of FR 57108) regarding the benefits of a
process of editing the document for Preliminary Regulatory Impact and revised standard. Those tables, which
publication. In the first instance, OSHA Regulatory Flexibility Analysis so that appeared at 56 FR 57109 and 57110, are
inadvertentlyfailed to revise Table 18 they reflected the corresponding text (56 corrected to read as follows:

TABLE 18.-REDUCTIONS IN EXCESS CANCER DEATHS OVER 45 YEARS BY ADOPTING 50 PPM STANDARD

Exposures

Current and Directly Expected Reduction inApplication group PELs (PPM) expected exposed excess deaths deaths
arithmetic workers

mean (PPM)

M anufacture of M C .......................................................................................................... 500 9.14 124 0.10 ...........................
50 9.14 124 0.10 0.00

Distribution/Formulation of solvents .............................................................................. 500 40.18 2,245 8.04 ...........................
50 21.09 2,021 3.80 4.24

Metal Cleaning:
Cold Degreasing and Other Cold Cleaning ........................................................... 500 26.88 90,293 216.52 ...........................

50 12.38 45.147 49.89 166.63
Open Top Vapor Degreasing .................................................................................. 500 115.70 271 2.79 ...........................

50 49.77 244 1.08 1.71
Conveyorized Vapor Degreasing ............................................................................ 500 115.70 177 1.82 ...........................

50 36.79 159 0.52 1.30
Aerosol Packing ................................................................................................................ 500 143.34 2,182 27.76 ...........................

50 32.79 1,964 5.74 22.02
Paint and Paint Remover Formulation:

Paint Remover Formulation ..................................................................................... 500 23.34 760 1.58 ...........................
50 18.08 684 1.10 0.48

Paint M anufacture ...................................................................................................... 500 11.67 1,808 1.88 ...........................
50 11.34 904 0.92 0.98

Paint Stripping (PS):
PS-Large Aircraft Firms .......................................................................................... 500 58.13 1,671 8.65 ...........................

50 29.82 836 2.22 6.43
PS-Small Aircraft Firms .......................................................................................... 500 58.13 799 4.14 ...........................

50 16.73 400 0.60 3.54
PS- Fum iture ................................................................................................................. 500 126.17 5,720 64 .11 ...........................

50 29.53 5,148 13.58 50.55
PS- Industrial ............................................................................................................. 500 70.35 6,942 43.49 ...........................

50 26.96 3,471 8.35 35.14
Electronics:

Semiconductors ......................................................................................................... 500 46.89 3,888 16.25 ..................
50 19.21 3,888 6.67 9.58

Printed Circuit Boards ................................................................................................... 500 46.89 832 3.48 .................
50 20.51 832 1.52 1.96

Foam Blowing/Pastics:
Foam Blowing ................................................................................................................ 500 30.10 1,169 3.14 ...........................

50 18.56 1.169 1.94 1.20
Other Plastics/Adhesives ............................................................................................. 500 29.51 2,546 6.70 ...........................

50 17.03 2,292 3.48 3.22
Ink Use (Printing):

Ink Solvent Manufacturing ........................................................................................ 500 40.18 143 0.51 ...........................
50 20.72 14 0.03 0.48

Ink Solvent Use (Blanket Wash) .............................................................................. 500 24.17 34,868 75.19 ..........................
50 13.44 3,487 4.18 71.01

Pesticide Form ulation ....................................................................................................... 500 40.18 120 0.43 ...........................
50 19.86 120 0.21 0.22

Pharm aceuticals ................................................................................................................ 500 154.87 1,007 13.84 ...........................
50 40.78 1,007 3.66 10.18

Solvent Recovery .............................................................................................................. 500 3.83 161 0.06 ...........................
50 3.83 161 0.06 0.00

Film Base ........................................................................................................................... 500 35.80 700 2.23 ...........................
50 29.60 700 1.85 0.38

Polycarbonates .................................................................................................................. 500 3.88 67 0.02 ...........................
50 3.88 67 0.02 0.00

Construction ....................................................................................................................... 500 57.68 24,896 127.94 ...........................
50 17.24 19,917 30.64 97.30

Shipyards ............................................................................................................................ 500 139.65 3,040 37.69 ...........................
50 7.26 2,432 1.58 36.11

Total, all 25 application groups ........................................................................ 500 35.75 186,429 668.36 ...........................
50 16.74 97,187 143.73 524.64

Average annual reduction ................................................................................................................................................................................................... ... 11.66

Sources: CONSAD. Crump Report, Office of Regulatory Analysis
Sources: CONSAD, Crump Report, Office of Regulatory Analysis
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TABLE 19.-REDUCTIONS IN EXCESS CANCER DEATHS OVER 45 YEARS BY ADOPTING 25 ppm STANDARD

Exposures

Current and Directly Expected Reduction in
expeted exposed excess deaths deaths

Appictin rou P~s(PM) expected workersarithmetic orkers
mean (pprn)

M anufacture of M C .......................................................................................................... 500
25

Distribution/Form ulation of Solvents ............................................................................. 500
25

Metal Cleaning:
Cold'Dogreasing and Other Cold Cleaning ........................................................... 500

25
O pen Top Vapor Degreasing .................................................................................. 500

25
Conveyorized Vapor Degreasing ............................................................................. 500

25
Aerosol Packing ................................... ; ............................................................................. 500

25
Paint and Paint Remover Fornulation:

Paint Rem over Form ulation ...................................................................................... 500
25

Paint M anufacture ...................................................................................................... 500
25

Paint Stripping (PS):
PS- Large Aircraft Frim s .......................................................................................... 500

25
PS- Sm all Aircraft Firm s .......................................................................................... 500

25
PS- Furniture ............................................................................................................. 500

25
PS- Industrial ............................................................................................................. 500

25
Electronics:

Sem iconductors ........................................................................................................ 500
25

Printed Circuit Boards .............................................................................................. 500
25

Foam Blowing/Plastics:
Foam Blowing ............................................................................................................ 500

25
O ther Plastics/Adhesives ......................................................................................... 500

25
Ink Use (Printing):

Ink Solvent M anufacturing ....................................................................................... 500
25

Ink Solvent Use (Blanket W ash) .............................................................................. 500
25

Pesticide Form ulation ....................................................................................................... 500
25

Pharm aceuticals ................................................................................................................ 500
25

Solvent Recovery .............................................................................................................. 500
25

Film Base ........................................................................................................................ 500
25

Polycarbonates ................................................................................................................. 500
25

Construction ....................................................................................................................... 500
25

Shipyards ........................................................................................................................ 500
25

Total, All 25 Application Groups ..................................................................... 500
25

Average Annual Reduction ...........................................................................................................

Sources: CONSAD, Crump Report, Office of Regulatory Analysis.
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5.81

0.50

73.85

0.40
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0.88

0.00

117.43

37.21

613.90
13.64

In the second instance, the Public
Participation section of the NPRM (56
FR 57128] did not provide the requisite
notice that interested persons have the
right to file objections to the proposal
and request an informal hearing. The
Public Participation section is corrected
to read as follows:

XIII. Public Participation

Interested persons are invited to
submit written data, views, and
arguments with respect to this proposed
standard. These comments must be
postmarked on or before April 6, 1992,
and submitted to quadruplicate to the
Docket Officer, Docket No. H-71, Room
N-2625, U.S. Department of Labor, 200

Constitution Avenue, NW., Washington,
DC 20210. Comments limited to 10 pages
or less also maybe transmitted by
facsimile to 202-523-5046 or FTS 8-523-
5046, provided the original and three
copies are sent to the Docket Office
thereafter. Written submissions must
clearly identify the provisions of the
proposal which are addressed and the
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position taken with respect to each
issue.

The data, views, and arguments that
are submitted will be available for
public inspection and copying at the
above address. All timely written
submissions will be made a part of the
record of the proceeding.

Additionally, under section 6(b)(3) of
the OSH Act (29 U.S.C. 655), section 107
of the Construction Safety Act (41 U.S.C.
333), and 29 CFR 1911.11, interested
persons may file objections to the
proposal and request an informal
hearing. The objections and hearing
requests should be submitted in
quadruplicate to the Docket Officer at
the address above and must comply
with the following conditions:

1. The objections must include the
name and address of the objector;

2. The objections must be postmarked
by April 6, 1992.

3. The objections must specify with
particularity the provisions of the
proposed rule to which each objection is
taken and must state the grounds
therefor:

4. Each objection must be separately
stated and numbered; and

5. The objections must be
accompanied by a detailed summary of
the evidence proposed to be adduced at
the requested hearing.

This document was prepared under
the direction of Gerard F. Scannell,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210.

It is issued pursuant to section 6(b) of
the Occupational Safety and Health Act
of 1970 (29 U.S.C. 655); Secretary of
Labor's Order 1-90 (55 FR 9033); and 29
CFR part 1911.

Signed at Washington, DC, this 18th day of
December, 1991.
Gerard F. Scatmell,
Assistant Secretary of Labor.
[FR Doc. 92-104 Filed 1-3-92: 8:45 am]
BILLING CODE 4510-2"-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 301

[Docket No. 911211-13111

Pacific Halibut Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Notice of proposed catch
sharing plan in Area 2A and request for
comments.

SUMMARY: NOAA announces and
requests comments on the proposed 1992
Catch Sharing Plan developed by the
Pacific Fishery Management Council
(Council) to allocate the catch of Pacific
halibut between treaty Indian and non-
Indian commercial and recreational
fishermen off the coasts of Washington,
Oregon, and California. The proposed
1992 Catch Sharing Plan allocates the
total allowable catch of Pacific halibut
in Area 2A between domestic users in
accordance with the Northern Pacific
Halibut Act of 1982. The purpose of this
notice is to solicit public comments on
the proposed plan before approval by
the Secretary of Commerce and
implementation by the IPHC.
DATES: Comments must be received by
January 21, 1992.
ADDRESSES: Send comments to Rolland
A. Schmitten, Director, Northwest
Region, NMFS, 7600 Sand Point Way
NE. Seattle, WA 98115.
FOR FURTHER INFORMATION CONTACT:
William L. Robinson, 206-526-6140.
SUPPLEMENTARY INFORMATION: The
Northern Pacific Halibut Act (Halibut
Act), Public Law 97-176, 16 U.S.C.
773c(c) authorizes the Regional Fishery
Management Council having authority
for the geographic area concerned to
develop regulations governing the
allocation of Pacific halibut catch in U.S.
Convention waters, which are in
addition to, but not in conflict with, the
regulations of the International Pacific
Halibut Commission (IPHC). The
geographic area herein involved is all
U.S. marine waters lying south of the
U.S.-Canada border, including the
Straits of Juan de Fuca and Puget Sound,
known as IPHC statistical Area 2A.

The potential Pacific halibut harvest
in Area 2A by the non-Indian
commercial fishery, recreational
fisheries and treaty Indian tribes now
exceeds the total allowable catch (TAC)
for Area 2A. Because the effort and
catch by the three user groups needs to
be controlled and reduced to meet
conservation goals established by the
IPHC, Catch Sharing Plans that allocate
the TAC in Area 2A have been
developed each year since 1988. The
Council developed a Catch Sharing Plan
in 1990 that was approved by the
Secretary for continuation into 1991 (56
FR 18533; April 23, 1991) and
implemented by IPHC regulations (56 FR
18533; April 23, 1991). The Plan allocated
25 percent of the Area 2A TAC to 12
Washington treaty Indian tribes, with
the tribe's share to be taken in subarea
2A-1 (the tribes' usual and accustomed
fishing grounds), and 75 percent to non-
Indian fishermen. The allocation among
non-Indian fishermen was divided 50

percent to commercial users and 50
percent to recreational users. The
recreational allocation was further
divided 61 percent to areas off
Washington and 39 percent to areas off
Oregon and California.

For 1992, the Council developed five
alternatives for allocating halibut at its
September 1991 public meeting.
Development of the treaty Indian/non-
Indian allocation alternatives was based
on input from a Halibut Managers Group
consisting of state, Federal, and tribal
fishery managers. The proposed
allocations between and within
commercial and recreational user groups
were based on rcommendations from
halibut advisory groups and the public
developed during public meetings
convened by the States of Washington,
and Oregon prior to the September
Council meeting. The alternatives were
distributed by the Council for public
comments to be considered at its
November 1991 public meeting. The
States also convened subsequent
meetings with halibut advisors on the
alternatives adopted by the Council and
presented the results of their meetings at
the Council's November 1991 public
meeting.

The alternatives considered by the
Council at its November 1991 public
meeting, including the preferred
alternative, are described below. Under
each alternative, the Washington
recreational allocation applies to the
coastal and inland waters off
Washington and includes the north
coast of Oregon, north of Cape Falcon;
the Oregon recreational allocation
applies to waters off Oregon south of
Cape Falcon and includes the California
coast. The tribal ceremonial and
subsistence fishery is included in the
treaty Indian share as a sub-quota under
each of'the alternatives. The Council
also requested public input on
recreational geographic areas, bag
limits, seasons, and distribution of catch
under each alternative.

Alternative 1. (Preferred Alternative)
This alternative (status quo) provides
for an allocation of 25 percent of the
Area 2A TAC to treaty Indian tribes for
harvests in subarea 2A-1, and 75
percent to non-Indian fishermen. The
allocation among non-Indian fishermen
would be divided 50 percent to
commercial users and 50 percent to
recreational users. The recreational
allocation would be further divided 61
percent to areas off Washington and 39
percent to areas off Oregon and
California.

Alternative 2. This alternative
provides for an allocation of 25 percent
of the Area 2A TAC to treaty Indian
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tribes in subarea 2A-1 and 75 percent to
non-Indian fishermen. The allocation
among non-Indian fishermen would be
divided V to commercial users and % to
recreational users. The recreational
allocation would be divided equally
between Washington and Oregon. This
alternative would result in an equal
sharing of the overall TAC between
treaty Indian, non-Indian commercial,
Oregon recreational and Washington
recreational users with each group
receiving 25 percent of the Area 2A
TAC. The commercial fishery would be
restricted to waters off Oregon and
California.

Alternative 3. This alternative
provides for an allocation of 25 percent
of the Area 2A TAC to treaty Indian
tribes in subarea 2A-1, and 75 percent to
non-Indian fishermen. The non-Indian
allocation would be divided V to
commercial users and % to recreational
users. The recreational allocation would
be 50 percent of the overall TAC and
would be divided 60 percent to
Washington and 40 percent to Oregon.
The resulting sharing of the overall TAC
would be 25 percent to treaty Indian, 25
percent to non-Indian commercial, 30
percent to Washington recreational, and
20 percent to Oregon recreational users.

Alternative 4. This alternative
provides for an allocation of 35 percent
of the Area 2A TAC to treaty Indian
tribes in subarea 2A-1, and 65 percent to
non-Indian fishermen. The allocation
between non-Indian commercial and
Washington/Oregon recreational users
is the same as Alternative 2. The overall
sharing of the TAC would be 35 percent
treaty Indian and equal sharing of the
non-Indian TAC between commercial,
Oregon recreational and Washington
recreational users with each receiving
21.7 percent. The commercial fishery
would be restricted to waters off Oregon
and California.

Alternative 5. This alternative
provides for an allocation of 35 percent
to treaty Indian tribes in subarea 2A-1,
and 65 percent to non-Indian fishermen.
This alternative is similar to Alternative
3 except that the increased 10 percent to
treaty Indian fishermen would be taken
from the non-Indian commercial
allocation. The overall sharing of the
TAC would be 35 percent treaty Indian,
15 percent non-Indian commercial, 30
percent Washington recreational, and 20
percent Oregon recreational.

At its November 1991 public meeting,
the Council reviewed the potential
social and economic aspects of the
alternatives and their impacts on treaty
Indian and non-Indian commercial and
recreational users. An analysis of the
alternatives (Regulatory Impact Review)
indicated that none of the alternatives

would result in substantial net economic
increases overall, but rather just shifted
the benefits between user groups. The
Council also received a report from its
Scientific and Statistical Committee on
the distribution of halibut biomass in
Area 2A and the comparable
distribution of harvest effort. The
Council considered whether the
harvests should be directed to areas of
greater biomass, but did not pursue this
for 1992. The Council requested its
advisory bodies to review this issue
further and provide input to the Council
in 1993 and beyond. With regard to the
commercial fishery, the Council also
discussed restructuring the fishery from
a directed longline fishery to an
incidental catch regime in the salmon
troll or sablefish longline fisheries. This
issue also was deferred to the future to
allow advisory bodies the opportunity
for further review. After review of the
results of the analysis and consideration
of comments from the States and the
public, the Council voted to recommend
the status quo as the preferred
allocation alternative (Alternative 1) for
1992 only. The Council also announced
that it is considering an Individual
Quota (IQ) system for the Pacific halibut
fishery and that fishing activity
occurring after November 13, 1991, may
not be considered in determining
priorities for future participation in the
fishery or amount of IQ's issued. A
notice of this limited access control date
will be published in the Federal Register
separately from this action.
Proposed 1992 Catch Sharing Plan

The proposed 1992 Catch Sharing Plan
(Plan) allocates 25 percent of the Area
2A TAC to Washington treaty Indian
tribes in subarea 2A-1, and 75 percent to
non-Indian fishermen. The allocation
among non-Indian fishermen is divided
50 percent to commercial users and 50
percent to recreational users. The
recreational allocation is further divided
61 percent to areas off Washington and
39 percent to areas off Oregon and
California. This Plan would distribute
the IPFIC staff recommended 1992 TAC
of 650,000 pounds (294.8 metric tons) in
Area 2A as sub-quotas between users as
follows.

Pounds

Treaty Indian sub-quota ............ 162,500 (73.7 mr)
Non-Indian:

Commercial sub-quota .......... 243,750 (110.6 mt)
Washington Recreational

sub-quota .............. 148,687 (67.4 mt)
Oregon Recreational sub-

quota ................................... 95,063 (43.1 mt)

Total ................................. 650,000 (294.8 mt)

Recreational Fisheries

The non-Indian recreational users
would be allocated 37.5 percent of the
Area 2A TAC. The recreational
allocation would be further divided with
22.9 percent of the Area 2A TAC to
areas off Washington and 14.6 percent
to areas off Oregon. The recreational
fisheries are proposed to be divided into
five geographic areas, each having
separate seasons, quotas, bag limits, and
other restrictions as necessary. The
Washington recreational allocation
would apply to the coastal and inland
waters off Washington and includes the
north coast of Oregon, north of Cape
Falcon. The Oregon recreational
allocation would apply to waters off
Oregon south of Cape Falcon and
includes the California coast. The
details of the proposed recreational
fisheries structures for the five areas,
one of which is divided into two regions,
are as follows. The specific dates for
each season will be determined in
consultation with the IPHC after the
Area 2A TAC is announced to ensure
that the harvests do not exceed the
recreational sub-quotas.

1. Washington inside waters; Puget
Sound and United States waters in the
Strait of Juan de Fuca, east of a line
from Bonilla Point (latitude 48*35'44 ' N.,
longitude 124°43'00 ' ' W.) to Tatoosh
Island (latitude 48*23'30" N., longitude
124'44'00 ' W.) to Cape Flattery (latitude
48°22'55" N., longitude 124*32'42 '" W.).

Thirty to thirty-five percent of the
Washington recreational sub-quota
would be allocated to this area. The
daily bag limit would be two halibut per
person per day with no size limit. Two
seasons would be scheduled; an early
May to mid-June season that is open 6
days per week, and a mid-June to late
June season that is open 2 days per
week (Saturdays and Sundays only).

2. Washington north coast; west of the
line described above and north of the
Queets River (latitude 47°31'42" N.).

Sixty to sixty-five percent of the
Washington recreational sub-quota
would be allocated to this area. The
daily bag limit would be one halibut per
person per day with no size limit. Three
seasons would be scheduled, each with
a sub-quota: the first season would
commence in early May and would
continue until about 85 percent of the
area sub-quota is taken; the second
season would commence in early July
and would be open every Friday and
Saturday until about 12 percent of the
area sub-quota is taken; and the third
season would commence in late August
and would be open every day until the
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remaining 2 percent of the area sub-
quota is taken.

3. Southern Washington/northern
Oregon; between the Queets River and
Cape Falcon (latitude 45°46'00 ' N.).

Three to eight percent of the
Washington recreational sub-quota
would be allocated to this area for a
continuous season. The season would
commence in early May and would
continue until late September. The daily
bag limit would be one halibut per
person per day with no size limit.

4. Oregon-South of Cape Falcon and
north of the California border (latitude
42°00'00' N.).

Sixty-five to seventy percent of the
Oregon recreational sub-quota would be
allocated to an early May opening in
this area that is divided into two regions
each with a sub-quota. The region south
of Cape Falcon and north of the
Nestucca River (latitude 45'09'45 ' N.)
would have an early May opening for a
season that continues in this region until
about 2 to 4 percent of the Oregon
recreational sub-quota is taken. The
region south of Nestucca River and
north of California border would have
an early May opening for a season that
continues in this region until about 60 to
65 percent of the Oregon recreational
sub-quota is taken. The daily bag limit
in both regions would be two halibut per
person per day, one with a minimum 32-
inch size limit and the second with a
minimum 50-inch size limit.

Thirty to thirty-five percent of the
Oregon recreational sub-quota would be
allocated to the entire area for two later
seasons, each with a sub-quota. The first
season would commence in early July in
the area inside the 30 fathom curve and
would continue until 9 to 12 percent of
the area sub-quota is taken. The second
season would commence in early
August, with no depth restrictions, and
would continue until 20 to 29 percent of
the area sub-quota is taken. The daily
bag limit would be two halibut per
person per day, one with a minimum 32-
inch size limit and the second with a
minimum 50-inch size limit.

5. California--South of the California
border.

This area would be allocated 2.6
percent of the Oregon recreational sub-
quota for a continuous season. The
season would commence in mid-May
and continue until mid-September. The
daily bag limit would be one halibut per
person per day with a minimum 32-inch
size limit.

The determination of the specific area
sub-quotas and dates for these
recreational fisheries will be based on
public comments, on consultations with
the IPHC to ensure that the seasonal
structuring does not result in quota

overages, and on the following Council
objectives for recreational fishery
structuring in each State.

The Washington recreational
structuring will be based on the
following objectives:

1. Provide a stable recreational
opportunity for anglers in inside waters,
and provide incentive to anglers to fish
in Puget Sound with the two-fish limit.

2. Maximize the season length for
viable fishing opportunity on the remote
halibut grounds off northwest
Washington and stagger the seasons to
spread out this opportunity to maximize
the benefit to anglers who utilize these
grounds.

3. On the south coast, an area of
relatively low abundance of halibut,
provide for the opportunity for anglers
to retain halibut caught incidental to
other target species.

The Oregon recreational fisheries
structuring -will be based on the
following objectives:

1. Provide special opportunity for
anglers out of Pacific City and Garibaldi,
where a long-standing relatively small
fishery has existed.

2. Provide early opportunity to anglers
along the central and south coast
especially Newport anglers. The delayed
opening (previously April 1) will give
private boat anglers more chance at this
sub-quota.

3. Provide opportunity for all Oregon
ports south of Cape Falcon especially
small boat arglers.

4. Provide a short period of
opportunity for all ports south of Cape
Falcon and allow charterboats and
larger private boats to fish productive
areas in deeper water off Newport.

5. Provide anglers in California the
opportunity to fish in a fixed season.
Treaty Indian Fisheries

Twenty-five percent of the Area 2A
TAC would be allocated to 12 treaty
Indian tribes for tribal commercial and
ceremonial and subsistence (C&S)
fisheries in subarea 2A-1 as defined in
50 CFR 301.19(c). The tribal C&S fishery,
which is expected to take about 10,000
pounds (4.5 metric tons), would
commence on January I and continue
year-round. No size or bag limits would
apply to the C&S fishery except during
those periods that the commercial
fishery is closed when treaty Indians
may take and retain not more than two
halibut per day per person. The
commercial fishery would be allocated a
sub-quota that is equal to the tribal
allocation less the tribal estimate of C&S
catch. The tribal commercial fishery
would commence in early March and
continue until the tribal commercial
fishery sub-quota is taken. Harvest of

halibut for sale by treaty Indians during
the commercial fishing season would be
subject to the gear and size restrictions
that apply to non-Indian commercial
fishermen. Halibut taken for ceremonial
and subsistence purposes could not be
offered for sale or sold.

Commercial Fisheries

The non-Indian commercial fisheries
would be allocated 37.5 percent of the
Area 2A TAC. The Plan does not
address the structuring of the
commercial season(s). The commercial
fishery opening date, duration, and
vessel trip limits for Area 2A will be
determined by the IPHC as necessary to
ensure that the sub-quota for this fishery
is not exceeded.

A final 1992 Catch Sharing Plan will
be approved by the Secretary after
consideration of public comments.
Specific regulations to implement the
final plan will be developed by the IPHC
at its annual meeting on January 27-30,
1992 in Seattle, Washington, consistent
with its responsibilities under the
international convention. The actual
amounts of halibut allocated to each
group may change if the IPHC
establishes a TAC that is different than
the anticipated 450,000 pounds TAC;
however, the percentage for each group
will remain the same.

Classification

While this 1992 Catch Sharing Plan is
being published in proposed form with a
request for public comments, it is a
general statement of agency policy that
does not require publication of a general
notice of proposed rulemaking under the
Administrative Procedure Act (5 U.S.C.
553) or any other law. Consequently, the
Regulatory Flexibility Act does not
apply. A regulatory impact review
prepared by the Council for the 1992
Plan to fulfill the requirements of E.O.
12291 indicates that actions taken under
the plan are not "major" and the
preparation of a Regulatory Impact
Analysis is not required. An
Environmental Assessment [EA) was
prepared for the 1990 IPHC regulations
incorporating the 1990 Catch Sharing
Plan in accordance with the National
Environmental Policy Act (NEPA), and
the Assistant Administrator for
Fisheries, NOAA, determined that there
would be no significant adverse
environmental impact resulting from the
regulations and that preparation of an
environmental impact statement was
not required by section 102(2)(C) of
NEPA or its implementing regulations.
The environmental impacts of the
proposed 1992 Catch Sharing Plan and
alternatives are no different than those
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evaluated in the 1990 EA and; therefore,
this action is categorically excluded
from the NEPA requirements to prepare
another EA in accordance with NOAA
Administrative Order 216-6, section
6.02a.3., because the alternatives and
their impacts have not changed and the
determination of no significant
environmental impact would also apply
to a 1992 Catch Sharing Plan. This action
does not contain policies with
federalism implications sufficient to
warrant preparation of a federalism

assessment under Executive Order
12612. Copies of the 1990 environmental
assessment and the 1992 regulatory
impact review are available from the
Director (see ADDRESSES). This action
has been determined to be consistent to
the maximum extent practicable with
applicable State coastal zone
management programs and has been
submitted for review by the responsible
state agencies under section 307 of the
Coastal Zone Management Act.

List of Subjects in 50 CFR Part 301

Fisheries, Treaties, Reporting and
recordkeeping requirements.

Authority: 5 U.S.T. 5, T.I.A.S. 2900 16
U.S.C. 773-773k.

Dated: December 31, 1991.
Samuel W. McKeen,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doe. 91-31339 Filed 12-31-91; 2:57 pml
BILLING CODE 3516-22-M
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DEPARTMENT OF AGRICULTURE

Forest Service

Stride Environmental Impact
Statement, Leary Compartment,
Humboldt Co., CA

ACTION: Notice of intent.

SUMMARY: The USDA, Forest Service
will prepare the Stride Environmental
Impact Statement [EIS) which will
analyze and disclose the environmental
impacts of a site specific proposal to
harvest and regenerate timber, and to
construct associated roads within the
Leary Compartment of the Orleans
Ranger District, Six Rivers National
Forest, Humboldt County, California.
The Forest Service hereby gives notice
of the environmental analysis and
decision making process that will occur
on the proposal so that interested and
affected people are aware of how they
may participate and contribute to the
final decision. The Forest Service invites
written input concerning issues specific
to the proposed action.
DATES: Any comments that are to be
considered in the Draft Environmental
Impact Statement (DEIS) must be
received on or before February 29, 1992.
ADDRESSES: Written comments and
suggestions concerning the analysis
should be sent to John Larson, District
Ranger, Orleans Ranger District, Drawer
B, Orleans, CA, 95556.
FOR FURTHER INFORMATION CONTACT.
Becky Bryan, Planning Forester. Orleans
Ranger District, Drawer B, Orleans, CA,
95556, phone (916) 627-3291.
SUPPLEMENTARY INFORMATION: The
project objectives are to harvest
between 2 and 8 million board feet of
sawtimber in such a way that maintains
or enhances the longterm productivity of
the existing ecosystems. The Leary
Compartment encompasses
approximately 5,000 acres in Townships
9 and 10 North. Range 5 East, Humboldt

Base Meridian. This compartment is
adjacent to the Red Cap Creek, a main
tributary to the Klamath River, and
encompasses all of Leary Creek. Prior
timber management has resulted in the
harvesting of 1,800 acres since 1955 and
the construction of several miles of road.
Opportunities for the enhancement of
fisheries, water quality, and wildlife
habitats will be considered. A
reasonable array of alternatives will be
analyzed. One of these will be "No
Action", in which no timber harvest or
road construction would occur. Other
alternatives will consider various levels
and locations of harvest and related
road construction in response to the
issues generated through scoping.

Public participation is a vital part of
the process (40 CFR 1501.7). Federal,
State, and local agencies, local
residents, and other individuals or
organizations who may be interested in
or affected by the decision are hereby
invited to participate in the scoping
process. This process will be used to:

1. Identify the issues to be addressed.
2. Identify those issues to be analyzed

in depth.
3. Eliminate insignificant issues or

those which have been covered by
previous environmental review.

4. Explore additional alternatives.
5. Identify potential environmental

effects of the proposed action and the
alternatives.

The proposed scoping process
includes:

1. Written contact with local residents
of Orleans, potential timber purchasers,
and organizations and agencies that
have expressed prior interest in timber
management decisions on the Orleans
Ranger District.

2. Posting of this Notice of Intent on
the bulletin boards in Orleans, CA, and
publishing this Notice in the Kourier
newspaper, Willow Creek, CA.

3. Two public meetings will take place
in the conference room of the Orleans
Ranger Station located on Ishi Pishi
Road near Highway 96 in Orleans, Ca.
This first meeting will be held on
January 8,1992 at 7 p.m. The second
meeting will be held on January 9, 1992
at I p.m.

James L. Davis, Jr., Forest Supervisor,
Six Rivers National Forest, is the
responsible official.

The analysis is expected to take about
6 months. The DEIS is expected to be
filed with the Environmental Protection

Agency (EPA) and made available for
public review by August 1992. At that
time, EPA will publish a notice of
availability of the DEIS in the Federal
Register.

The comment period on the DEIS will
be 45 days from the date that EPA's
Notice of Availability appears in the
Federal Register. It is very important
that those interested in the management
of the Leary Compartment participate at
that time. To be most helpful, comments
on the DEIS should be as specific as
possible and may address the adequacy
of the statement or the merits of the
alternatives discussed (see the Council
of Environmental Quality Regulations
for implementing the procedural
provisions of the National
Environmental Policy Act at 40 CFR
1503.3). In addition, Federal court
decisions have established that
reviewers of a DEIS must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer's position and contentions,
Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 519, 553, (1978, and
that environmental objections that could
have been raised at the draft stage may
be waived or dismissed if not raised
until after completion of the Final
Environmental Impact Statement (FEIS),
City of Angoon v. Hodel, 803 F.2d 1016,
1022, (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). The reason
for this is to ensure that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the FEIS.

After the comment period ends for the
DEIS, the comments received will be
analyzed and incorporated in the
preparation of the FEIS. The FEIS is
scheduled to be completed by December
1992. In the FEIS, the Forest Service is
required to respond to the comments
received (40 CFR 1503.4). The
responsible official will consider the
comments, responses, disclosure of
environmental consequences, and
applicable laws, regulations, and
policies in making a decision regarding
this proposal. The responsible official
will document the decision and
rationale in the Record of Decision. That
decision will be subject to appeal under
36 CFR 217.
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Dated: December 23, 1991.
Jack R. Kahl,
Fish and Wildlife Staff Officer.
[FR Doc. 92-115 Filed 1-3-924 8:45 am)
BIJLUNG CODE 3410-11-M

RIN 0596-ABO6

Recreation Residence Authorizations

AGENCY: Forest Service, USDA.
ACTION: Notice of proposed policy;
extension of public comment period.

SUMMARY. On October 10, 1991, at 56 FR
51260, the Forest Service gave notice of
its intent to seek public comments on a
draft revised policy for administering
special use permits that authorize
privately-owned recreation residences
on National Forest System lands. The
policy is being revised in response to an
administrative appeal decision by the
Assistant Secretary of Agriculture for
Natural Resources and Environment.
The comment period on this draft policy
was to close on January 8,1992.
However, a number of individuals and
organizations have indicated that the 90-
day period was insufficient time to
review and analyze the draft policy,
particularly since the comment period
encompassed the holiday period, and,
therefore, have requested additional
time to prepare comments. In addition,
the Forest Service has found that some
holders of recreation residence
authorizations, in a mailing made to all
holders by the agency's Washington
Office, may not have received a copy of
the October 10, 1991. notice. A follow up
mailing has been made to those holders
believed affected. Accordingly, the
Forest Service has decided to extend the
comment period an additional 60 days to
March 8,1992.
DATES: Comments must be received in
writing and postmarked no later than
March 8, 1992.

ADDRESSES: Send written comments to
F. Dale Robertson, Chief (2720), Forest
Service, USDA, P.O. Box 96090,
Washington, DC 20090-6090.

FOR FURTHER INFORMATIO CONTACT.
Questions about this proposed policy
should be addressed to J. Kenneth
Myers, Lands Staff, at the address
above, or by calling (202] 205-1248.

Dated: December 30, 1991.
George M. Leonard,
Associate Chief.
[FR Doc. 92-136 Filed 1-3-92; 8:45 aml
BILLING COOE 3410-11-U

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Indiana Advisory Committee

Notice is hereby given, pursuant to the
provisions of the rules and regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Indiana Advisory
Committee to the Commission will be
held from 9 a.m. until 5 p.m. on Friday,
February 7, 1992, at the University Place
Hotel, 850 West Michigan Street,
Indianapolis, Indiana. The purpose of
this meeting is for the Committee to
discuss its report on hate crime and to
plan a future project.

Persons desiring additional
information should contact Hollis E.
Hughes, Committee Chairperson at (219)
233-9305 or Constance M. Davis,
Regional Director of the Midwestern
Regional Office, U.S. Commission on
Civil Rights, at (312) 353--8311. Hearing-
impaired persons who will attend the
meeting and require the services of a
sign language interpreter should contact
the Regional Division at least five (5)
working days before the scheduled date
of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DG, December 27.
1991.
Carol Lee Hurley,
Chief, Regional Programs Coordination Unit.
[FR Doc. 92-150 Filed 1-3-92; 8:45 am)
BILLING CODE 335--01-M

Agenda and Notice of Public Meeting
of the Michigan Advisory Committee

Notice is hereby given, pursuant to the
provisions of the rules and regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Michigan Advisory
Committee to the Commission will be
held from 9 a.m. until 5 p.m. on
Thursday, January 23, 1992, at the Omni
International Hotel, 333 E. Jefferson
Avenue, Detroit, Michigan. The purpose
of this meeting is for the Committee to
discuss its report on hate crimes and to
plan a future project.

Persons desiring additional
information should contact Dennis L.
Gibson, Committee Chairperson at (313)
863-9394 or Constance M. Davis,
Regional Director of the Midwestern
Regional Office, U.S. Commission on
Civil Rights, at (312) 352-8311. Hearing-
impaired persons who will attend the
meeting and require the services of a
sign language interpreter should contact
the Regional Division at least five (5)
working days before the scheduled date
of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC. December 27.
1991.
Carol Lee Hurley,
Chief, Regional Programs Coordination Unit.
[FR Doc. 92-151 Filed 1-3-92; 845 ami
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

International Trade Administration

[A-588-806]

Electrolytic Manganese Dioxide From
Japan; Final Scope Ruling

AGENCY: International Trade
Administration/Import Administration
Department of Commerce.
ACTION: Preliminary scope ruling.

SUMMARY: In response to a July 7,1989,
request to exclude high-grade chemical
manganese dioxide (CMD-U) produced
by Chuo Denki Kogyo Co., Ltd. (Chuo
Denki) from the scope of the
antidumping duty order on electrolytic
manganese dioxide (EMD).from Japan.
the Department of Commerce (the
Department) issued a preliminary ruling
that CMD-U is a later-developed
product within the scope of the
antidumping duty order on EMD from
Japan. 56 FR 56977 (November 7, 1991).
The Department hereby reaffirms its
preliminary ruling.
EFFECTIVE DATE: January 6, 1992.
FOR FURTHER INFORMATION CONTACT.
Carlo Cavagna or Melissa Skinner,
Office of Antidumping Compliance,
Interiational Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-4474 and
377-4851, respectively.
SUPPLEMENTARY INFORMATION: On July
7, 1989, the Department received a
request from Sumitomo Corporation of
America (SCOA) to clarify the scope of
the outstanding duty order on EMD from
Japan by ruling that CMD-U is outside
the scope of the order. By letter of July
17, 1989, we invited interested parties to
comment on SCOA's request. We
received comments from Petitioners.
Kerr-McGee Chemical Corporation
(KMCC) and Chemetals, Inc.
(Chemetals), arguing that CMD-U is a
later-developed product that, based on
an analysis of the criteria specified in 19
U.S.C. 1677j(d), is within the scope of the
order. We received rebuttal comments
from SCOA and Chuo Denki arguing
that CMD-U is not a later-developed
product and that all grades of CMD
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should be determined to be outside the
scope of the antidumping order on EMD
because CMD was excluded from the
original investigation. By letter of June 5,
1990, Petitioners suggested that the later-
developed product issue must be
decided before ruling on SCOA's
exclusion request.

On November 7, 1991, the Department
published a preliminary determination
in the Federal Register. Electrolytic
Manganese Dioxide From Japan;
Preliminary Scope Ruling, 56 FR 56977
(November 7, 1991). In this
determination, the Department found
that CMD-U was a later-developed
product within the scope of the order
and invited interested parties to
comment within thirty days. The
Department did not receive any
comments from interested parties. In
accordance with section 781(e) of the
Tariff Act of 1930, as amended, the
Department also notified the
International Trade Commission (ITC)
of its preliminary determination. By
letter of December 3, 1991, the ITC
notified the Department that
consultations concerning the proposed
inclusion of CMD-U in the scope of the
order on EMD from Japan would not be
necessary.

Because interested parties and the
ITC declined to comment on the
Department's proposed inclusion, there
is no reason for the Department to
change its findings from those presented
in its preliminary scope ruling.
Therefore, the Department reaffirms its
preliminary decision that CMD-U is
included in the scope of the order on
EMD from Japan. CMD-U was not
specifically included or excluded from
the original scope of the order because
development of CMD-U was not yet
complete at the time of the petition and
investigation. Therefore, CMD-U is a
"later-developed product." Because of
the similarities between the physical
characteristics, the expectations of the
ultimate purchasers, the ultimate uses,
the channels of trade, and the methods
of advertisement and display, CMD-U is
the same class or kind of merchandise
as EMD, and, therefore, subject to the
antidumping duty order on EMD. A
detailed summary of the arguments
presented by interested parties and of
the Department's findings is contained
in the preliminary scope ruling. 56 FR
56977 (November 7, 1991).

The final scope ruling is in accordance
with section 781(d) of the Tariff Act. 19
U.S.C. 1677j(d).

Dated: December 20, 1991.
Joseph A. Spetrini,
Deputy Assistant Secretary for Compliance.
[FR Doc. 92-207 Filed 1-3-92; 8:45 am]
BILLING CODE 3510-OS-U

[A-122-0571

Replacement Parts for Self-Propelled
Bituminous Paving Equipment from
Canada; Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.
ACTION: Notice of preliminary results of
antidumping duty administrative
reviews.

SUMMARY: In response to requests by the
petitioner and a respondent, the
Department of Commerce has conducted
an administrative review of the
antidumping finding on replacement
parts for self-propelled bituminous
paving equipment from Canada. The
review covers the only known
manufacturer/exporter of this
merchandise to the United States for the
period September 1, 1989 through August
31, 1990. We preliminarily determine the
dumping margin for this period to be
7.24 percent. We invite interested
parties to comment on these preliminary
results.
EFFECTIVE DATE: January 6, 1992.
FOR FURTHER INFORMATION CONTACT:
Allan Christian or Maria MacKay,
Office of Countervailing Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-2786.
SUPPLEMENTARY INFORMATION:

Background
On September 5, 1990, the Department

of Commerce (the Department)
published in the Federal Register a
notice of "Opportunity to Request
Administrative Review" (55 FR 36300) of
the antidumping finding on replacement
parts for self-propelled bituminous
paving equipment from Canada for the
period September 1, 1989 through August
31, 1990. On September 24 and
September 25, 1990, the respondent,
Allatt Paving Division of Ingersoll-Rand
Canada, Inc., and the petitioner, Blaw
Knox Construction Equipment Co.,
requested an administrative review of
the antidumping finding. We initiated
the review on October 26, 1990 (55 FR
43154). The Department has now
conducted this administrative review in
accordance with section 751 of the Tariff
Act of 1930, as amended (the Tariff Act).

Scope of the Review

Imports covered by this review are
shipments of replacement parts for self-
propelled bituminous paving equipment,
excluding attachments and parts for
attachments. This merchandise is
currently classifiable under HTS items
4016.93.10, 7315.11.00, 7315.89.50,
7315,90.00, 8336.50.00, 8479.99.00,
8481.20.00, 8482.10.10, 8483.90.90,
8539.29.20, 8544.20.00, 8544.41.00,
8544.51.80, 8544.60.20, and 9015.30.40.
The HTS item numbers are provided for
convenience and Customs purposes. The
written description remains dispositive.

The review covers one manufacturer/
exporter of this merchandise, Allatt
Paving Division of Ingersoll-Rand
Canada, Inc. (Allatt), and the period
September 1, 1989 through August 31.
1990.

United States Price
In calculating United States price, the

Department used purchase price and
exporter's sales price, as defined in
section 772 of the Tariff Act. For those
sales made directly to unrelated parties
prior to importation into the United
States, we based the United States price
on purchase price, in accordance with
section 772(b) of the Act. For those
transactions in which sales were made
through a related sales agent in the
United States to an unrelated purchaser
prior to the date of importation, we also
used purchase price as the basis for
determining United States price. For the
latter sales, the Department determined
that purchase price was the appropriate
determinant of United States price
because the merchandise was shipped
immediately after importation from the
related sales agent to the unrelated
buyers, without being introduced into
the inventory of the related selling
agent. Moreover, this arrangement was
the customary commercial channel for
sales of this merchandise between the
parties involved. Finally, the related
selling agent located in the United
States acted mainly as a processor of
sales-related documentation and a
communication link with the unrelated
U.S. buyers.

Where all the above elements are met,
we regard the routine selling functions
of the exporter as merely having been
relocated geographically from the
country of exportation to the United
States, where the sales agent performs
them. Whether these functions take
place in the United States or abroad
does not change the substance of the
transactions or the functions
themselves.
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Where sales to the first unrelated
purchaser occurred after importation
into the United States, we based United
States price on exporter's sales price, in
accordance with section 772(c) of the
Tariff Act. Purchase price (PP) and
exporter's sales price (ESP) were based
on the packed, f.o.b. prices to unrelated
purchasers in the United States. We
made adjustments, where applicable, for
brokerage charges, U.S. and foreign
inland freight, U.S. duties and discounts.
For ESP sales, we also deducted
commissions to unrelated parties, credit,
and indirect selling expenses.

For end user sales, we accounted for
the Canadian Federal Sales Tax (FST)
imposed in Canada, but rebated or not
collected of reason by exportation of the
merchandise to the United States. We
did so by adding a constructed U.S. FST
to the U.S. price pursuant to 19 U.S.C.
1677a(d)(1)(C]. No other adjustments
were claimed or allowed.

Foreign Market Value

In calculating foreign market value,
the Department used home market price,
as defined in section 773 of the Tariff
Act, where sufficient quantities of such
or similar merchandise were sold in the
home market to provide a basis for
comparison. Where sufficient quantities
of such and similar merchandise were
not sold in the home market, we used
constructed value in accordance with 19
U.S.C. 1677b(a)(2).

Home market price was based on the
packed, ex-factory or delivered price to
unrelated purchasers in the home
market. Where applicable, we made
adjustments for discounts, inland
freight, credit expenses, commissions,
and differences in merchandise. When
making comparisons with PP sales, we
deducted home market commissions and
home market credit expenses from FMV
and added U.S. commissions and U.S.
credit expenses to FMV. In those
instances in which commissions were
paid in the home market but not in the
U.S. market (i.e., Allatt part sales), we
deducted home market commissions
from FMV and added to FMV the lesser
of U.S. indirect selling expenses or home
market commissions. See 19 CFR
353.56(b](1). When making comparisons
with ESP sales, we also deducted
indirect selling expenses from foreign
market value in an amount not
exceeding the indirect selling expenses
incurred in the U.S. market. We also
made circumstance-of-sale adjustments,
where appropriate, pursuant to 19 U.S.C.
1677b(a)(4), in an amount of the
difference in taxes between the
Canadian and U.S. markets to ensure a
tax-neutral margin.

We calculated constructed value by
adding material and fabrication costs,
selling, general and administrative
expenses (SG&A), profit, and U.S.
packing, Since actual SG&A expenses
were greater than the statutory
minimum of ten percent of the sum of
materials and fabrication costs, we used
actual SG&A expenses. We used the
statutory minimum of eight percent for
profit.

No other adjustments were claimed or
allowed.

Preliminary Results of the Reviews
As a result of our review, we

preliminarily determine that the margin
for Allatt is 7.24 percent for the period
September 1, 1989 through August 31,
1990.

Parties to the proceeding may request
disclosure and interested parties may
request a hearing not later than ten days
after publication of this notice.
Interested parties may submit written
arguments in case briefs on these
preliminary results within 30 days of the
date of publication. Rebuttal briefs,
limited to arguments raised in case
briefs, may be submitted seven days
after the time limit for filing the case
brief. Any hearing, if requested, will be
held seven days after the scheduled date
for submission of rebuttal briefs. Copies
of case briefs and rebuttal briefs must
be served on interested parties in
accordance with 19 CFR 353.38(e).
Representatives of parties to the
proceeding may request disclosure of
proprietary information under
administrative protective order no later
than 10 days after the representative's
client or employer becomes a party to
the proceeding, but in no event later
than the date the case briefs are due.

TheDepartment will publish the final
results of the administrative review
including the results of its analysis of
issues raised in any case or rebuttal
brief or at a hearing.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
United States price and foreign market
value may vary from the percentages
stated above. The Department will issue
appraisement instructions directly to the
Customs Srevice.

Furthermore, the following deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise from Canada
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided by section
751(a)(1) of the Tariff Act: (1) The cash
deposit rate for the reviewed company

will be that established in the final
results of this administrative review; (2)
for merchandise exported by
manufacturers or exporters not covered
in this review but covered in previous
reviews or the initial less-than-fair-value
investigation, the cash deposit rate will
continue to be the company-specific rate
published in the final determination
covering the most recent period; (3) if
the exporter is not a firm covered in this
review, previous reviews, or the original
investigation, but the manufacturer is,
the cash deposit rate will be that
established for the manufacturer of the
merchandise in the final results of this
review, or if not covered in this review,
the most recent review period or the
original investigation; and (4) the cash
deposit rate for any future entries from
all other manufacturers or exporters
who are not covered in this or prior
administrative reviews, and who are
unrelated to Allatt, or any other
previously-reviewed firm. will be the
"All Others" rate established in the final
results of this administrative review.
This rate represents the highest rate for
any firm in this administrative review
(whose shipments to the United States
were reviewed), other than those firms
receiving a rate based entirely on the
best information available. These
deposit requirements, when imposed,
shall remain in effect until publication of
the final results of the next
administrative review.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act, as amended (19 U.S.C.
1675(a)(1)) and 19 CFR 353.22,

Dated: December 23, 1991.
Alan M. Dunn,
Assistant Secretary for Import
Administration.
[FR Doc. 92-208 Filed 1-3-92; 8:45 am]
BILLING CODE 3510-DS-M

[C-122-816]

Postponement of Preliminary
Countervailing Duty Determination:
Certain Softwood Lumber Products
From Canada

AGENCY: Import Trade Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce is postponing its preliminary
determination in the countervailing duty
investigation of certain softwood lumber
products from Canada. The Department
will now issue its preliminary

3970
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determination no later than February 24,
1992.
EFFECTIVE DATE: January 6, 1992.

FOR FURTHER INFORMATION CONTACT:
Bernard Carreau of Barbara Tillman,
Office of Countervailing Compliance,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230. Telephone (202) 377-2786.

SUPPLEMENTARY INFORMATION: On
October 31, 1991, the Department of
Commerce published the self-initiation
of a countervailing duty investigation on
certain softwood lumber products from
Canada (56 FR 56056). This notice stated
that the preliminary determination
would be issued on or before 85 days
following publication of our notice of
initiation.

Prior to self-initiation, the Department
determined that it did not have
sufficient evidence to warrant an
investigation of the log export
restrictions programs in Canada. On
December 3 and December 13, 1991, the
Department received timely allegations
with respect to British Columbia and
Alberta, Ontario and Quebec that log
export restrictions constitute subsidies
within the meaning of the countervailing
duty law. Since these allegations
contain sufficient evidence
demonstrating that the restrictions have
a measurable downward effect on log
prices, the Department has decided to
investigate the export restriction
programs of British Columbia, Alberta,
Ontario, and Quebec.

The investigation of the log export
restriction programs is highly complex
and involves a number of novel issues.
We have determined that additional
time is necessary to make the
preliminary determination, and that the
federal and provincial governments of
Canada are cooperating in this
investigation.

For these reasons, we determine that
this investigation is extraordinarily
complicated in accordance with 19 CFR
355.15(b), and are postponing the
preliminary determination until
February 24, 1992.

This notice is published pursuant to 19
CFR § 355.15(e).

Dated: December 31, 1991.
Alan M. Dunn,
Assistant Secretaryfor Import
Administration.

[FR Doc. 92-209 Filed 1-3-92; 8:45 am]
BILLING CODE 3510-6-

Short-Supply Determination: Certain
Steel Casing and Tubing

AGENCY: Import Administration,
International Trade Administration,
Commerce.
ACTION: Notice of short-supply
determination on certain steel casing
and tubing.

SHORT-SUPPLY REVIEW NUMBER: 61.
SUMMARY: The Secretary of Commerce
hereby denies a short-supply request for
59.4 net tons of certain steel casing and
tubing for the first quarter of 1992 under
paragraph 8 of the U.S.-Japan steel
arrangement.
EFFECTIVE DATE: December 27, 1991.
FOR FURTHER INFORMATION CONTACT:
Mark Brechtl or Kathy McNamara,
Office of Agreements Compliance,
Import Administration, U.S. Department
of Commerce, room 7866, Pennsylvania
Avenue and 14th Street, NW.,
Washington, DC 20230, [202) 377-1386 or
377-1390.
SUPPLEMENTARY INFORMATION: On
November 29, 1991. the Secretary of
Commerce ["Secretary") received an
adequate petition from Kawasaki
Thermal Systems, Inc. ("KTS")
requesting a short-supply allowance for
59.4 net tons of modified American
Petroleum Institute 5CT seamless L80
steel casing and tubing for the first
quarter of 1992, under paragraph 8 of the
Arrangement Between the Government
of Japan and the Government of the
United States of American Concerning
Trade in Certain Steel Products. KTS
requests the following quantities of
three different sizes of this steel casing
and tubing: 17.2 net tons of seamless
casing that is 5 inches in diameter and
weighs 15.5 pounds per foot. 18.9 net
tons of seamless casing that is 512
inches in diameter and weighs 17
pounds per foot, and 23.3 net tons of
seamless tubing that is 4 inches in
diameter and weights 10.5 pounds per
foot. KTS will weld the casing and
tubing together to form coaxial double
walled joints which will be exported to
Europe for use in a heat exchanger for
the disposal of solid wastes. KTS states
that the only U.S. manufacturer of this
material to its knowledge, USX
Corporation ("USX"), was unable to
meet its quantity or delivery
requirements. Thus, KTS claims that this
material is not available domestically.
KTS states that because of the recent
drop in the DRI forecast for apparent
consumption of OCTG and the resultant
reduction in export licenses available to
Japanese exporters, it cannot obtain the
subject casing and tubing from its
potential Japanese supplier, Nippon

Steel, without additional export
licenses. The Secretary conducted this
short-supply review pursuant to section
4[b)[4)[A) of the Steel Trade
Liberalization Program Implementation
Act, Public Law 101-221, 103 Stat. 1886
(1989) (the "Act"), and § 357.102 of the
Department of Commerce's Short-
Supply Procedures. [19 CFR 357.102)
("Commerce's Short-Supply
Procedures").

On November 29, 1991, the Secretary
established an official record for this
short-supply request (Case Number 61)
in the Central Records Unit, room B-099,
Import Administration, U.S. Department
of Commerce at the above address. On
December 9, 1991, the Secretary
published a notice in the Federal
Register (56 FR 64243] announcing a
review of this request and soliciting
comments from interested parties.
Comments were required to be received
no later than December 16, 1991, and
interested parties were invited to file
replies to any comments no later than
five days after that date. In order to
determine whether this product could be
supplied by U.S. producers for the first
quarter of 1992, the Secretary sent
questionnaires to six domestic casing
and tubing producers that potentially
have the capability to produce the
requested material: UXS, CF&I Steel
Corporation ("CF&I"), North Star Steel
("North Star"), Lone Star Steel ("Lone
Star"), Koppel Steel Corporation
("Koppel"), and Al Tech Specialty Steel
Corporation ("Al Tech"). All comments
by interested parties concerning the
review were due by December 16, 1991.
and replies to those comments were to
be filed no later than five days after that
date. The Secretary received timely
questionnaire responses from UXS,
CF&I, North Star, Koppel, and Al Tech,
rebuttal comments from KTS addressing
the responses from USX, CF&I, and
North Star, and additional comments
from UXS and CF&I. Lone Star's
submission was not timely and cannot
be considered in this review.

Questionnaire Responses

Koppel and Al Tech did not offer to
supply the requested product. USX
offered to supply KTS with all of the
requested material. USX offered to
supply KTS with all of the requested
material. USX stated that it could
deliver the 5 inch material in 4 to 6
weeks and the 4 inch material in 4 to 12
weeks. USX indicated that it was willing
to accept minimum orders of 20 net tons
per size, revised downward from its
usual minimum order of 50 net tons per
size.
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North Star also offered to supply all of
the 5V2 inch material with an order-to-
delivery period of 8 to 10 weeks. CF&I
stated that it is able to supply all of the
5Y2 inch material with an order-to-
delivery period of 4 to 10 weeks for the
first quarter of 1992. On December 23,
the Department contacted CF&I for
clarification of its reported order-to-
delivery time for the first quarter of
1992. CF&I stated that its correct order-
to-delivery time is now 4 weeks for the
requested material.

KTS's rebuttal comments contend that
no domestic producer can deliver the
requested product in time to satisfy its
needs. KTS states that failure to receive
the entire order by February 14, 1992,
will cause it to be unable to meet its
required delivery date to its European
customer and will result in cancellation
of the order. Further, KTS contends that
USX's minimum order of 20 net tons per
size still exceeds the quantities KTS
requested for the two sizes of casing.

On December 20, USX responded to
the minimum order issue by stating that
it is willing to supply KTS with the
quantities of 5 2 inch material
requested, 17.2 and 18.9 net tons, even
though these amounts are less than
USX's revised minimum order. On
December 26, the Department contacted
USX for clarification of the reported 4 to
12 week order-to-delivery period. USX
stated that its correct order-to-delivery
time for the 4 inch material is 4 to 6
weeks.

Analysis
The major issues in this short-supply

review are whether the three domestic
companies that have offered to supply
the requested casing and tubing can
deliver it to KTS within the normal
order-to-delivery period for this product
and whether USX is an acceptable
supplier for quantities below 20 net tons
per size.

According to the House Report to the
Steel Trade Liberalization Program
Implementation Act ("House Report"),
the Secretary is to consider "the ability
of the domestic supplier to deliver the
requested product within the time frame
designated by the petitioner, provided
that such time frame is reasonable in
light of normal order-to-delivery
periods." The normal order-to-delivery
period for this material, as stated in the
questionnaire responses from USX,
CF&I, and North Star, is 4 to 10 weeks.
The first quarter of 1992 order-to-
delivery times offered by USX, CF&I,
and North Star for the requested product
are within this range. KTS has not
shown that the order-to-delivery periods
offered by these three domestic
producers are unreasonable or outside

the normal order-to-delivery period for
the industry for this material. Therefore,
USX, CF&I, and North Star should be
considered as able to supply KTS with
the requested product within the normal
order-to-delivery period.

KTS also states that USX is not an
acceptable supplier of the requested
material because the amounts requested
for the two sizes of casing (17.2 and 18.9
net tons) are less than USX's stated
minimum order of 20 net tons per size.
USX, however, has stated that it is
willing to accept orders for this material
at tonnage levels below 20 net tons.
Therefore, USX is an acceptable
supplier for these quantities.

Conclusion
Because three domestic producers

have offered to supply KTS in whole or
in part with the requested steel casing
and tubing within a normal order-to-
delivery period, the Secretary has
concluded that a condition of short
supply does not exist for the requested
product. Pursuant to section 4(b)(4)(A) of
the Act, and § 357.102 of Commerce's
Short-Supply Procedures, the Secretary
denies KTS's short-supply request for
59.4 net tons of the certain steel casing
and tubing included in this request for
the first quarter of 1992, under the U.S.-
Japan steel arrangement.

Dated: December 27,1991.
Alan M. Durm,
Assistant Secretary for Import
Administration.
[FR Doc. 92-210 Filed 1-3-92; 8:45 am]
BILLING CODE 3510-D-U

Applications for Duty-Free Entry of
Scientific Instruments

Pursuant to section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897; 15 CFR part 301),
we invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with
§§ 301.5(a) (3) and (4) of the regulations
and be filed within 20 days with the
Statutory Import Programs Staff, U.S.
Department of Commerce, Washington,
DC 20230. Applications may be
examined between 8:30 a.m. and 5 p.m.
in room 4204, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC.

Docket Number: 91-169. Applicant:
Argonne National Laboratory, 9700
South Cass Avenue, Argonne, IL 60439.
Instrument: Scanning Electron

Microscope Accessories. Manufacturer.-
JEOL, Japan. Intended Use: The
instrument will be used in geochemical
studies for analysis of hydrogen isotope
ratios in waters. Application Received
by Commissioner of Customs:
November 15, 1991.

Docket Number: 91-173. Applicant:
Laboratory of Cellular Biology, NIDCD,
9000 Rockville Pike, Building 10, room
5D50, Bethesda, MD 20892. Instrument:
Electron Microscope, Model CEM 902.
Manufacturer: Carl Zeiss, Germany.
Intended Use: The instrument will be
used for several analytical studies
including the following:

(1) Resolution studies of replicas of
auditory sensory tissues where a
molecular resolution can be achieved,

(2) Visualization of frozen hydrated
specimens including molecular
aggregates, isolated organelles such as
stereocilia and intact sensory cells,

(3) Increased contrast in unstained
freeze-substituted specimens, where low
contrast is a limiting factor in a
conventional electron microscope,

(4) Increased contrast and definition
in imaging thick specimens and

(5) Increased contrast in EM
immunocytochemical specimens.

Application Received by
Commissioner of Customs: November
25, 1991.

Docket Number: 91-174. Applicant:
U.S. Geological Survey, Box 25046,
Denver Federal Center, Denver, CO
80225. Instrument: Mass Spectrometer
System, Model 252. Manufacturer:
Finnigan MAT, Germany. Intended Use:
The instrument will be used for studies
of the stable isotope variations that
resulted during the formation and
history of waters, rocks and minerals
from a variety of geologic sites and
contexts. Application Received by
Commissioner of Customs: November
26, 1991.

Docket Number: 91-175. Applicant:
Oregon State University, College of
Oceanography, Ocean Administration
Building 104, Corvallis, OR 97331-5503.
Instrument: Deep Ocean Particle
Sampler. Manufacturer: Challenger
Oceanic Systems and Services, United
Kingdom. Intended Use: The instrument
will be used for existing and proposed
research programs which are designed
to define the link between upper water
column properties, biological
productivity, and the climate signal
recorded in marine sediments.
Measurements of particle flux and
biological productivity are an essential
component of these studies. Application
Received by Commissioner of Customs:
November 25, 1991.

399'
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Docket Number: 91-176. Applicant:
University of California at Los Angeles,
Department of Neurology, UCLA School
of Medicine, 10833 LeConte Avenue, Los
Angeles, CA 90024-1769. Instrument:
Video Oculography System.
Manufacturer: Senso Motoric
Instruments GmbH, Germany. Intended
Use: The instrument will be used to
examine humans who are either
suspected of having disorders of the
gravity-sensing organs in their inner
ears or related brainstem connections;
and to evaluate normal human subjects,
particularly astronauts, to determine
their susceptibility to motion sickness.
Application Received by Commissioner
of Customs: November 29, 1991.

Docket Number: 91-177. Applicant:
The Regents of the University of
California, Material Management
Department, Riverside, CA 92521.
Instrument: Flow Sample Handling Unit,
Model DX.17MV/SHU. Manufacturer.
Applied Photophysics, United Kingdom.
Intended Use: The instrument will be
used to study rapid reactions catalyzed
by enzymes. The results of the work are
expected to contribute important new
basic information about how biological
systems function. In addition, the
instrument will be used in a
biochemistry course to train M.S. and
Ph.D. students in state-of-the-art
instrumentation applications to the
study of biological systems. Application
Received by Commissioner of Customs:
November 29, 1991.

Docket Number. 91-178. Applicant:
Research Foundation State University of
New York, Stony Brook, NY 11794.
Instrument: Tandem Fabry-Perot
Interferometer. Manufacturer: J.R.
Sandercock, Switzerland. Intended Use:
The instrument will be used for the
study of acoustic velocities in oxide and
silicate minerals and their chemical
analogues. Experiments will include
investigating these properties for several
different samples and for some samples
in extreme pressure and temperature
environments. The objective of the
experiments is to better understand the
current state of the Earth's interior by
comparing these results with those of
seismology. In addition, the instrument
will be used for educational purposes in
the courses GEO 556-Solid State
Geophysics and GEO 607-Topics in
Geophysics. Application Received by
Commissioner of Customs: November
29, 1991.

Docket Number:. 91-179. Applicant:
U.S. Geological Survey, Water
Resources Division, 345 Middlefield
Road, Mail Stop 434, Menlo Park, CA
94025. Instrument: Electronics for
Hydrogen-Water Equilibrium Device

and Auto Freezing Microvolume Inlet
System. Manufacturer: Finnigan MAT,
Germany. Intended Use: The instrument
will be used for studies of hydrogen
isotope ratios in waters. Application
Received by Commissioner of Customs:
November 29, 1991.
Frank W. Creel,
Director, Statutory Import Programs Staff,
[FR Doc. 92-211 Filed 1-3-92; 8:45 am]
BILUNG CODE 3510-DS-M

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List, Addition

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handisapped.
ACTION: Addition to Procurement List.

SUMMARY: This action adds to the
Procurement List a service to be
furnished by a nonprofit agency
employing persons with severe
disabilities.
EFFECTIVE DATE: February 5, 1992.
ADDRESSES: Committee for Purchase
from the Blind and Other Severely
Handicapped, Crystal Square 5, suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.
FOR FURTHER INFORMATION CONTACT.
Beverly Milkman (703) 557-1145.
SUPPLEMENTARY INFORMATION: On
November 8, 1991, the Committee for
Purchase from the Blind and Other
Severely Handicapped published notice
(56 FR 57323) of a proposed addition to
the Procurement List.

After consideration of the material
presented to it concerning the capability
of a qualified nonprofit agency to
provide the service at a fair market price
and the impact of the addition on the
current or most recent contractor, the
Committee has determined that the
service listed below is suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51-
2.6.

I certify that the following actions will
not have a significant impact on a
substantial number of small entities. The
major factors considered for this
certification were:

a. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The action will not have a serious
economic impact on any contractors for
the service listed.

c. The action will result in authorizing
small entities to provide the service
procured by the Government.

Accordingly, the following service is
hereby added to the Procurement List:
Janitorial/Custodial, Food and Drug
Administration, 240 Hennepin Avenue,
South, Minneapolis, Minnesota.

This action does not affect contracts
awarded prior to the effective date of
this addition or options exercised under
those contracts.
Beverly L Milkman,
Executive Director.
[FR Doc, 92-176 Filed 1-3-92; 8:45 amJ
BILLING CODE U20-33-14

Procurement Ust, Proposed Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.
ACTION: Proposed additions to
Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have severe disabilities.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: February 5, 1992.
ADDRESSES: Committee for Purchase
from the Blind and Other Severely
Handicapped, Crystal Square 5, suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman, (703) 557-1145.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C.
47(a)(2) and 41 CFR 51-2.3. Its purpose is
to provide interested persons an
opportunity to submit comments on the
possible impact of the proposed actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing persons who are blind or
have severe disabilities.

It is proposed to add the following
commodities and services to the
Procurement List:

Commodities

Box, Wood, Fiberboard
8115-0-LO1-0679
8115--00-LOI-0680
8115--00-LO-0681
8115-00-LO1-0682
8115-00-LO1-0684
8115-00-L85-0005
(Requirements of the Navy Ships Parts

Control Center, Mechanicsburg, PA
only).
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Services
Food Service Attendant, Naval Station,

Staten Island Galley, New York, New
York.

Repair and Cleaning of Respirators,
Robins Air Force Base, Georgia.

Beverly L. Milkman,
Executive Director.
[FR Doc. 92-177 Filed 1--3-92; 8:45 am]
BILLING CODE 6820-33-M

CONSUMER PRODUCT SAFETY
COMMISSION

Technical Advisory Group for
Cigarette Fire Safety; Meeting

AGENCY: Consumer Product Safety
Commission.
ACTION: Notice of meeting.

SUMMARY: The Technical Advisory
Group for Cigarette Fire Safety will meet
on January 24, 1992, in Gaithersburg,
Maryland. The purpose of the meeting is
to discuss recent research on cigarette
ignition propensity and plans for a
cigarette fire incident study.
DATES: The meeting will be from 9 a.m.
to 3 p.m. on January 24, 1992.
ADDRESSES: The meeting will be in room
B19, Palmers Building 224, at the
National Institute for Standards and
Technology, Gaithersburg, Maryland.
For a recorded message containing the
latest information about the time and
location of the meeting call (301) 504-
0709.
FOR FURTHER INFORMATION CONTACT:
Beatrice M. Harwood, Directorate for
Epidemiology, Consumer Product Safety
Commission, Washington, DC 20207;
telephone (301) 504-0470.
SUPPLEMENTARY INFORMATION: The Fire
Safe Cigarette Act of 1990 (FSCA) (Pub.
L. 101-352, 104 Stat. 405) directs the
Commission, with assistance from the
National Institute for Standards and
Technology (NIST) and the Department
of Health and Human Services to
conduct research concerning the
feasibility of a performance standard to
address the propensity of cigarettes to
act as an ignition source. The FSCA also
establishes an advisory committee, the
Technical Advisory Group for Cigarette
Fire Safety, to advise and work with the
Commission and NIST in the
implementation of that act.

The Technical Advisory Group for
Cigarette Fire Safety will meet on
January 24, 1992, to discuss recent
research on cigarette ignition propensity
and plans for a cigarette fire incident
study.

The meeting will be open to
observation by members of the public,

but only members of the Technical
Advisory Group for Cigarette Fire Safety
may participate in the discussion.
Persons who desire to submit written
statements or questions for
consideration by the Technical Advisory
Group, before or after the meeting,
should address them to the Technical
Advisory Group for Cigarette Fire
Safety, Office of the Secretary,
Consumer Product Safety Commission,
Washington, DC 20207.

Dated: December 30, 1991.
Sadye E. Dunn,
Secretary, Consumer Product Safety
Commission.

[FR Doc. 92-212 Filed 1-3-92; 8:45 am]
BILLING CODE W1-11-M

DEPARTMENT OF DEFENSE

Office of the Secretary

Nuclear Failsafe and Risk Reduction
Advisory Committee; Meeting

AGENCY: Nuclear Failsafe and Risk
Reduction Advisory Committee.
ACTION: Notice of meeting.

SUMMARY: Pursuant to Public Law 92-
463, notice is hereby given of a
forthcoming meeting of the Nuclear
Failsafe and Risk Reduction Review
Advisory Committee. The purpose of the
meeting is to discuss and approve an
Interim Report to the Secretary of
Defense regarding status of the
comprehensive and independent review
of U.S. positive measures for the
prevention of unauthorized or
inadvertent use of nuclear weapons to
date and preliminary finding regarding
the need for additional failsafe
procedures and mechanisms. This
meeting will be closed to the public.
DATES: 22 January 1992,1500-1600.

ADDRESSES: Pentagon, Crisis
Coordination Center, room 3C912.
FOR FURTHER INFORMATION CONTACT.
Colonel Bill Jones, U.S. Army, U.S.
Nuclear Command and Control System
Support Staff (NSS), Skyline #3, 5201
Leesburg Pike, suite 500, Falls Church
Virginia 22041, (703) 756-8680.

Dated: December 30, 1991.
L.M. Bynum,
Alternate OSD Federal RegisterLiaison
Officer, Deportment of Defense

[FR Doc. 92-111 Filed 1-3-92; 8:45 am]
BILLING CODE 3810-01-M

Department of the Air Force

USAF Scientific Advisory Board
Meeting

December 30,1991.
The USAF Scientific Advisory Board

Arnold Engineering Development Center
(AEDC) Advisory Group will meet on
January 22-23, 1992 from 8 a.m. to 4 p.m.
Central Time at Arnold Air Force Base,
Tennessee.

The purposes of this meeting will be
to acquaint the new AEDC Advisory
Group members with the mission and
test facilities of AEDC and to receive
feedback from the AEDC Advisory
Group on the planning process that is
used to identify/select/fund/build
AEDC's technical facilities. This meeting
will be closed to the public, in
accordance with section 552b(c) of title
5, United States Code, specifically
subparagraphs (1) and (4].

For further information, contact the
Scientific Advisory Board Secretariat at
(703) 697-8404.
Patsy 1. Conner,
Air Force Federal Register Liaison Officer.

[FR Doc. 92-152 Filed 1-3-02; 8:45 am]
BILLING CODE 3910-01-M

DEPARTMENT OF EDUCATION
Proposed Information Collection
Requests

AGENCY: Department of Education.

ACTION: Notice of proposed information
collection requests.

SUMMARY: The Director, Office of
Information Resources Management,
invites comments on the proposed
information collection requests as
required by the Paperwork Reduction
Act of 1980.

DATES: Interested persons are invited to
submit comments on or before February
3, 1992.

ADDRESSES. Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok: Desk Officer,
Department of Education, Office of
Management and Budget, 726 Jackson
Place, NW., room 3208, New Executive
Office Building, Washington, DC 20503.
Request for copies of the proposed
information collection requests should
be addressed to Mary P. Liggett,
Department of Education, 400 Maryland
Avenue, SW., room 5624, Regional
Office Building 3, Washington, DC
20202.
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FOR FURTHER INFORMATION CONTACT:
Mary P. Liggett (202) 708-5174.
SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that the public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency's ability to perform its
statutory obligations. The Acting
Director, Office of Information
Resources Management, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing or
reinstatement; (2) Title; (3) Frequency of
collection; (4) The affected public; (5)
Reporting burden; and/or (6)
Recordkeeping burden; and (7) Abstract.
OMB invites public comment at the
address specified above. Copies of the
requests are available from Mary P.
Liggett at the address specified above.

Dated: December 30, 1991.
Wallace R. McPherson, Jr.,
Acting Director, Office of Information
Resources Management.

Office of Educational Research and
Improvement

Type of Review: New.
Title 1993 National Study of

Postsecondary Faculty-List Collection
Procedures.

Frequency: Quadrennial.
Affected Public: Individuals or

households; State or local governments;
businesses or other for-profit; non-profit
institutions.

Reporting Burden: Responses-111:
Burden Hours-168.

Recordkeeping Burden:
Recordkeepers---O; Burden Hours--.

Abstract: This information collected
by this form will be used to develop a
faculty list. The Department will use this
list to conduct the field test and the full-
scale study for the 1993 National Study
of Postsecondary Faculty (NSOPF).

[FR Doc. 92-112 Filed 1-3-92; 8:45 am]
BILLING CODE 4000-01-M

Office of Educational Research and
Improvement

[CFDA No.: 84.999E]

The National Assessment of
Educational Progress (NAEP) Program

AGENCY: Department of Education.
ACTION: Extension of deadline date for
transmittal of applications.

SUMMARY: On November 25, 1991, the
Secretary published in the Federal
Register (56 FR 59250) a notice inviting
applications for an award to conduct the
design, item development, field testing,
and printing of final assessment
booklets for the 1994 National
Assessment of Educational Progress.
Detailed information was included in
that notice.

The purpose of this notice is to extend
the deadline date for transmittal of
applications.
DATES: The Secretary extends the
deadline date for transmittal of
applications from January 10, 1992 to
January 17,1992.
FOR APPUCATIONS OR INFORMATION
CONTACT. Steven Gorman, U.S.
Department of Education, 555 New
Jersey Avenue, NW., room 308,
Washington, DC. 20208-5653. Telephone
(202) 219-1937.

Program Authority: 20 U.S.C. 1221e.
Dated: December 31, 1991.

Diane Ravitch,
Assistant Secretary for Educational Research
and ImprovemenL
[FR Doc. 92-190 Filed 1-3-92; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Secretary of Energy Advisory Board
Renewal

Pursuant to section 14(a)(2)(A) of the
Federal Advisory Committee Act
(FACA) (Pub. L. 92-463), and in
accordance with 41 CFR Part 101-6.10,
and following consultation with the
Committee Management Secretariat,
General Services Administration (GSA),
notice is hereby given that the Secretary
of Energy Advisory Board has been
renewed for an additional two years.

The Board will continue to provide
advice to the Secretary of Energy on the
research, development, energy, and
national defense responsibilities,
activities, and operations of the
Department of Energy and provide
expert guidance in these areas to the
Department.

Board members have been selected
for their backgrounds and experience in

the basic sciences, in energy production
and distribution technologies, in related
fields of conservation, economics, the
environment, management, and public
policy, and in the national defense field,
such as nuclear weapons research,
testing, and verification and nuclear
materials production and safety.
Particular attention will also be paid to
obtaining a balance of interests, points
of view, and geography.

The establishment of the Secretary of
Energy Advisory Board has been
determined necessary and in the public
interest in connection with the
performance of duties imposed upon the
Department of Energy by law. The
Board operates in accordance with the
provisions of FACA, the Department of
Energy Organization Act, the GSA Final
Rule on Federal Advisory Committee
Management, and other directives and
instructions issued in implementation of
those acts.

Further information regarding this
advisory committee can be obtained
from Frederica Cravens (202/586-3282).

Issued in Washington, DC on January 2,
1992.
Howard H. Raiken,
Advisory Committee Management Officer.
[FR Doc. 92-194 Filed 1-3-92; 8.45 am]
BILLING CODE 6450-01-M

University of Alabama; Grant

AGENCY: U.S. Department of Energy
(DOE).
ACTION: Notice of award intent.

SUMMARY: The U.S. Department of
Energy's Idaho Field Office announces
that pursuant to the DOE Financial
Assistance Rules 10 CFR 600.7, it
intends to award a new start Grant
Number DE-FG07-921D13163 to the
University of Alabama. The objective of
the work to be performed under this
Grant is to establish the metal casting
competitiveness research.

FOR FURTHER INFORMATION CONTACT:
Dallas L. Hoffer, U.S. Department of
Energy, Idaho Field Office, 785 DOE
Place MS 1221, Idaho Falls, Idaho 83401-
1562, 208/526-0014.

SUPPLEMENTARY INFORMATION: The
statutory authority for the research is
Public Law 101-425, Department of
Energy Metal Casting Competitiveness
Research Act of 1990. The unsolicited
proposal meets the criteria for "non-
competitive financial assistance," as set
forth in 10 CFR 600.7(b)(2). The objective
of the project is to perform research in
four separate thrust areas: (1) Clean
casting- (2) environmental; (3) mold/
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metal interactions; and (4) computer
modeling and control. The anticipated
total project period to be awarded is
twenty-four (24) months. The estimated
total award value is $2,200,000.00. The
estimated University of Alabama cost
share will equal or exceed $1,281,000.00
or approximately 58% of the total.

Contact: U.S. Department of Energy,
Idaho Field Office, 785 DOE Place, Idaho
Falls, Idaho 83402, Dallas L. Hoffer,
Contract Specialist (208) 526-0014.

Dated: December 20, 1991.
Dolores J. Ferni
Director, Contracts Management Division,

[FR Doc. 92-196 Filed 1-3-92; 8:45 am]
BILLING CODE 6490-01-M

Dairy Research Foundation; Financial
Assistance

AGENCY: U.S. Department of Energy
(DOE).

ACTION: Notice of award intent.

SUMMARY: The U.S. Department of
Energy's Idaho Field Office announces
that pursuant to the DOE Financial
Assistance Rules 10 CFR 600.7, it
intends to award a new start Financial
Assistance Number DE-FG07-92ID13165
to the Dairy Research Foundation. The
objective of the work to be performed
under this project is to develop freeze
concentration technology for use in the
dairy industry.
FOR FURTHER INFORMATION CONTACT:
Dallas L. Hoffer, U.S. Department of
Energy, Idaho Field Office, 785 DOE
Place MS 1221, Idaho Falls, Idaho 83401-
1562, 208/526-0014.
SUPPLEMENTARY INFORMATION: The
statutory authority for the research is
Public Law 93-577, Federal Non-Nuclear
Research and Development Act of 1974;
Public Law 96-294, Energy Security Act;
Public Law 93-438, Energy
Reorganization Act of 1974; and Public
Law 94-385, The Energy Conservation
and Production Act. The unsolicited
proposal meets the criteria for "non-
competitive financial assistance," as set
forth in 10 CFR 600.7(b)(2). The objective
of the project is to: (1) Conduct tests of
the freeze concentration Prototype
Development Unit (PDU) concentrating
a variety of diary feeds; and (2) to
conduct crystalization studies. The
anticipated total project period to be
awarded is twelve (12) months. The
estimated total award value is
$898,192.00. The estimated Dairy
Research Foundation cost share will
equal or exceed $698,192.00 or
approximately 78% of the total.

Contact- U.S. Department of Energy,
Idaho Field Office, 785 DOE Place, Idaho
Falls, Idaho 83402, Dallas L. Hoffer,
Contract Specialist (208) 526-0014.

Dated: December 20, 1991.
Dolores J. Ferri,
Director, Contracts Management Division.

[FR Doc. 92-198 Filed 1-3-92; 8:45 am]
BILLING CODE 6450-01-M

University of Northern Iowa; Grant

AGENCY: U.S. Department of Energy
(DOE).

ACTION: Notice of award intent.

SUMMARY. The U.S. Department of
Energy's Idaho Field Office announces
that pursuant to the DOE Financial
Assistance Rules 10 CFR 600.7, it
intends to award a new start Grant
Number DE-FGO7-92ID13164 to the
University of Northern Iowa. The
objective of the work to be performed
under this Grant is to establish the metal
casting competitiveness research.

FOR FURTHER INFORMATION CONTACT:
Dallas L. Hoffer, U.S. Department of
Energy, Idaho Field Office, 785 DOE
Place MS 1221, Idaho Falls, Idaho 83401-
1562. 208/526-0014.

SUPPLEMENTARY INFORMATION: The
statutory authority for the research is
Public Law 101-425, Department of
Energy Metal Casting Competitiveness
Research Act of 1990. The unsolicited
proposal meets the criteria for "non-
competitive financial assistance," as set
forth in 10 CFR 600.7(b)(2). The objective
of the project is to perform research in
four separate thrust areas: (1) Sand
reclamation; (2) a die cast research
consortium; (3) robotic ultrasonic
inspection/testing; and (4) technical
assessment of midwest research needs.
The anticipated total project period to
be awarded is thirty-six (38) months.
The estimated total award value is
$2,200,000.00. The estimated University
of Northern Iowa cost share will equal
or exceed $1,281,000.00 or approximately
58% of the total.

Contact: U.S. Department of Energy,
Idaho Field Office, 785 DOE Place, Idaho
Falls, Idaho 83402, Dallas L. Hoffer,
Contract Specialist (208) 526-0014.

Dated: December 20, 1991.
Dolores J. Ferri,
Director, Contracts Management Division.

[FR Doc. 92-197 Filed 1-3-02; 8:45 am]
BILLING CODE 64so-Cl-M

Federal Energy Regulatory
Commission

[Docket No. 0F92-42-000]

Oyster Creek Umited; Application for
Commission Certification of Qualifying
Status of a Cogeneration Facility

December 27, 1991.
On December 11, 1991, Oyster Creek

Limited, in c/o Destec Energy, Inc., 2500
City West Blvd., suite 150, Houston,
Texas 77042, submitted for filing an
application for certification of a facility
as a qualifying cogeneration facility
pursuant to § 292.207 of the
Commission's Regulations. No
determination has been made that the
submittal constitutes a complete filing.

The topping-cycle cogeneration
facility will be located at the Dow
Chemical Company industrial complex
near Oyster Creek. Texas. The facility
will consist of three combustion turbine
generators, one extraction/condensing
steam turbine generator, three heat
recovery boilers (HRBs), approximately
3.3 miles of 138KV transmission line and
associated equipment. Thermal energy,
in the form of extraction steam and
steam from the HRBs, will be used by
Dow Chemical for the production of
chemical products. The net electric
power production capacity of the facility
will be 381 MW. The primary energy
source for the facility is natural gas.
Installation of the facility is expected to
begin in October 1992.

Any person desiring to be heard or
objecting to the granting of qualifying
status should file a motion to intervene
or protest with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission's Rules of
Practice and Procedure. All such
motions or protests must be filed within
30 days after the date of publication of
this notice in the Federal Register and
must be served on the Applicant.
Protests will be considered by the
Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc 92-132 Filed 1-3-92; 8:45 am]
BILUN CODE 6?17-01-9
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ANR Pipeline Co.; Relocating Informal
Settlement Conference

[Docket Nos. RP89-161-000, RP89-172-000,

CP91-678-000, and CP90-2275-0001

December 27, 1991
Take notice that the informal

settlement conference scheduled in this
proceeding to commence on Tuesday,
January 7, 1992, at 9 a.m., at the offices
of the Federal Energy Regulatory
Commission, 810 First Street, NE.,
Washington, DC, will be held instead at
825 North Capitol Street, NE.,
Washington, DC. The purpose of the
conference is to explore the possible
settlement of the above-referenced
docket. The conference will continue
through Wednesday, January 8,1992.

Any party, as defined in 18 CFR
385.102(c), or any participant, as defined
in 18 CFR 385.102(b), is invited to attend.
Persons wishing to become a party must
move to intervene and receive
intervenor status pursuant to the
Commission's regulations, 18 CFR
385.214.

For additional information, contact
Michael D. Cotleur at (202) 208-1076 or
James A. Pederson at (202) 208-2158.
Lois D. Cashell,
Secretary.
[FIR Doc. 92-128 Filed 1-3-92; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP92-264-000]

Kern River Gas Transmission Co.;
Request Under Blanket Authorization

December 27, 1991.
Take notice that on December 23,

1991, Kern River Gas Transmission
Company (Kern River), Post Office Box
2511, Houston, Texas 77252, filed in
Docket No. CP92-264-000 a request
pursuant to § § 157.205 and 157.211 of the
Commission's Regulations for
authorization to construct and operate
certain tap and meter facilities under
Kern River's blanket certificate issued in
Docket No. CP89-2048-000 pursuant to
section 7 of the Natural Gas Act, all as
more fully set forth in the request which
is on file with the Commission and open
to public inspection.

Kern River requests authorization to
construct and operate a sales tap and
meter facilities required to deliver gas to
Amoco Energy Trading Corporation
(Amoco) at seven delivery points along
Kern River's mainline facilities in Juab,
Millard, Beaver, Iron and Washington
Counties, Utah. The details as proposed
by Kern River are shown in the table
below.

Site name and Delivery
milepost volume Countymilepost (Mcf/day)

Dog Valley, MP 208 2,175 Juab.
Scipio, MP219.7 435 Millard.
Holden, MP232.2 388 Millard.
Fillmore, MP243.5 ...... 2,070 Millard.
Milford, MP300.9 ........ 3,211 Beaver.
New Castle, 628 Iron.

MP357.1.
Central, MP375.5 ....... 529 Washington.

Kern River states that each point
would consist of a 3-inch diameter
pipeline tap and two related buildings. It
is stated that in the case of Dog Valley,
Fillmore and Milford, the first building
would house two 3-inch meter runs,
headers, control valves and related yard
piping. Kern River states that in the case
of Scipio, Holden, New Castle and
Central, the first building would house a
rotary meter and related yard piping. It
is indicated that the second building at
each point would house the System
Control and Data Acquisition equipment
to control the operation of the meter
station and to communicate with Kern
River's Gas Control Facility in Salt Lake
City, Utah.

Kern River explains that it would
provide transportation service to Amoco
under Kern River's blanket
transportation certificate and pursuant
to the terms of Kern River's Rate
Schedule KRF-1 (firm transportation).
Kern River indicates that the proposed
service to Amoco at these points would
not impact Kern River's ability to render
service to other firm shippers.

Any person or the Commission's staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to rule 214 of the
Commission's Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to § 157.205
of the Regulations under the Natural
Gas Act (18 CFR 157.205) a protest to the
request. If no protest is filed within the
time allowed therefor, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instant request shall
be treated as an application for
authorization pursuant to section 7 of
the Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 92-130 Filed 1-3-92; 8:45 am]

BILLING CODE 6717-0t-M

[Docket Nos. T091-3-16-003 and TQ92-3-
16-000]

National Fuel Gas Supply Corp.;
Request for Special Relief or, in the
Alternative, Reconsideration

December 27, 1991.
Take notice that National Fuel Gas

Supply Corporation (National Fuel) on
December 20, 1991, filed a request for
special relief or, in the alternative,
reconsideration of the Commission's
letter order dated November 21, 1991.

National Fuel states that the
Commission by letter order issued
November 21, 1991, rejected its filing
made on June 19, 1991, in Docket Nos.
TQ91-3-16-001 and TF91-11-16-001 to
comply with a letter order issued June
28, 1991 in Docket No. TQ91-3-16-000,
because it contained rate increases to
track increases in its pipeline supplier
demand costs. National Fuel admits that
it should have originally filed its
compliance filing dated June 19, 1991, as
an out-of-cycle PGA filing to track the
increase of its pipeline suppliers'
demand costs effective July 1, 1991.
National Fuel requests the Commission
reconsider and approve the compliance
filing as out-of-cycle PGA filing with a
proposed effective date of August 1,
1991.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with Rule 211 of the Commission's Rules
of Practice and Procedure 18 CFR
385.211. All such protests should be filed
on or before January 3, 1992. Protests
will be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 92-134 Filed 1-3-92; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP92-239-0001

Northern Natural Gas Co.; Application

December 27, 1991.
Take notice that on December 13,

1991, Northern Natural Gas Company
(Northern), 1400 Smith Street, Houston,
Texas 77251, filed in Docket No. CP92-
239-000 an application pursuant to
section 7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the increase of 825
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Mcf of natural gas per day of sales
entitlements for Northern States Power
Company and Northern States Power
Company of Wisconsin (NSP), all as
more fully set forth in the application
which is on file with the Commission
and open to public inspection.

It is stated that in order for NSP to
serve increased requirements in and
around the communities of Withrow and
Faribault, Minnesota, Northern requests
authorization to increase its current
sales entitlements to NSP by 825 Mcf per
day under Northern's Season Service
Demand Schedule, Rate Schedule SS-1.
It is also stated that pursuant to an
executed service agreement dated
October 30, 1991, the increased sales
service will become effective on
November 1, 1991, or such other date as
approved by the Commission, whichever
is later. It is further stated that the
additional sales service to NSP will be
accomplished without constructing new
facilities or rearranging presently
authorized facilities.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before January
17, 1992, file with the Federal Energy
Regulatory Commission, Washington,
DC 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be

unnecessary for Northern to appear or
be represented at the hearing.
Lois D. Cashell,
Secretary.
[FR Doc. 92-133 Filed 1-3-92; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP9O-1978-000, CP91-1589-
000]

Panhandle Eastern Pipe Line Co. and
Phillips 66 Natural Gas Co.; Technical
Conference

December 27, 1991.
Take notice that on January 14, 1992, a

technical conference will be convened
at the offices of the Federal Energy
Regulatory Commission to discuss an
issue regarding Panhandle Eastern Pipe
Line Company's application in Docket
No. CP90-1978-000 to abandon by sale
its Powder River System. Phillips 66
Natural Gas Company filed a petition, in
Docket No. CP91-1589-000, requesting
that the Commission disclaim
jurisdiction over the facilities upon
Phillips' acquisition of these facilities.

The specific issue to be discussed in
this conference, as raised by Western
Gas Processors, Ltd., is the continuing
gas imbalance on the Powder River
System. The Commission invites all
parties who have filed motion$ to
intervene to attend the conference. The
conference will be held at 10 a.m. at 810
First Street, NE., Washington, DC. The
room will be posted on the 1st floor of
that building on the day of the
conference.
Lois D. Cashell,
Secretary.
[FR Doc. 92-129 Filed 1-3-92; 8:45 am]
BILLING COOE 6717-01-1

[Docket No. EC92-6-000]

UGI Corp.; Filing

December 27, 1991
Take notice that on December 23,

1991, UGI Corporation ("UGI") tendered
for filing an application for an order
authorizing a corporate reorganization.

UGI is a corporation organized and
existing under the laws of
Commonwealth of Pennsylvania, and
through its Luzerne Electric Division is
engaged in producing and selling electric
energy to approximately 58,600
customers in two counties in
northeastern Pennsylvania. UGI
proposes to reorganize into a holding
company structure with New UGI
Corporation ("New UGI") becoming the
parent of UGI. UGI will continue to
operate its Luzerne Electric Division
facilities without change. UGI seeks an

order pursuant to section 203 of the
Federal Power Act granting any
authorization required for the
implementation of this reorganization.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before
January 17, 1992. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 92-131 Filed 1-3-92; 8:45 am]
BILLING CODE 6717-01-M

Office of Energy Research

Superconducting Super Collider
Environmental, Safety, and Health
Advisory Committee; Determination
To Establish

Pursuant to section 9(a)(2) of the
Federal Advisory Committee Act
(FACA) (Pub. L. 92-463), and 41 CFR
101.6.1005 of the Final Rule on Advisory
Committee Management, and following
consultation with the Committee
Management Secretariat, General
Services Administration (GSA), notice is
hereby given that the Superconducting
Super Collider Environmental, Safety,
and Health Advisory Committee (SSC
ES&HAC) has been established.

The purpose of the Committee is to
provide advice and guidance to the
Department on the non-technical
aspects of the SSC project including:
Periodic review and assessment of
ES&H aspects of management of the
project and recommendations thereon;
advice on proposed strategies for
addressing ES&H issues relating to
industrial involvement, international
partners, interface with other
government agencies, and public
outreach; and advice on ES&H issues
relating to the project management and
design.

The Committee members will be
chosen to ensure an appropriately
balanced membership, taking into
account (1) the disciplines to be
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represented, such as high energy
physics, geology, environment, and
public safety; (2) institutions involved in
the SSC program such as universities,
national laboratories, and industry; and
(3) appropriate geographic distribution.
The establishment of the SSC ES&HAC
has been determined necessary and in
the public interest in connection with
the performance of duties imposed upon
the Department of Energy by law. The
Committee will operate in accordance
with the provisions of the FACA, the
Department of Energy Organization Act
(Pub. L. 95-91), the GSA Final Rule on
Federal Advisory Committee
Management, and other directives and
instructions issued in implementation of
those acts.

Further information regarding this
advisory committee may be obtained
from Rachel Murphy at (202] 586-3279.

Issued at Washington, DC on: December 31,
1991.
Howard H. Raiken,
Advisory Committee Management Officer.
[FR Doec. 92-193 Filed 1-3-92; 8:45 am]
BILLING CODE 6450-01-.

Office of Fossil Energy

Joint Meeting National Coal Council
and Coal Policy Committee; Open
Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. 92-463, 92-463, 86 Stat. 770), notice is
hereby given of the following meeting:

Name: National Coal Council.
Dote and Time: Tuesday, January 28,1992,

9 a.m.
Place: Stouffers Concourse Hotel,

Washington National Airport, 2399 Jefferson
Davis Highway, Arlington, Virginia.

Contact- Margie D. Biggerstaff, U.S.
Department of Energy, Office of Fossil Energy
(FF-li, Washington, DC 20585, Telephone:
202/588-3867.

Purpose of the Council: To provide advice,
information, and recommendations to the
Secretary of Energy on matters relating to
coal and coal industry issues.

Purpose of the Meeting: To consider and
act upon the two studies the Council is
currently completing, to consider requests for
new studies, and to provide a briefing and
orientation for new members.

Tentative Agenda
-- Call to order by C. Carter Grinstead, Jr.,

Chairman of the National Coal Council.
-Remarks by Chairman Grinstead.
-Remarks by William Wahl, Chairman of

the Coal Policy Committee.
-- Discussion of completed studies.
-Discussion of new studies.
-Briefing and orientation of new members.
-Discussion of any other business properly

brought before the Council.
-Public comment-l0-minute rule.

-Adjournment.
Public Participation: The meeting is open

to the public. The Chairman of the Council is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Any member of the
public who wishes to file a written statement
with the Council will be permitted to do so,
either before or after the meeting. Members
of the public who wish to make oral
statements pertaining to agenda items should
contact Margie D. Biggerstaff at the address
or telephone number listed above. Requests
must be received at least five days prior to
the meeting and reasonable provisions will
be made to include the presentation on the
agenda.

Transcript: Available for public review and
copying at the Public Reading Room, room
1E-190, Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC, between 9
a.m. and 4 p.m., Monday through Friday,
except Federal holidays.

Issued at Washington, DC, on December 27,
1991.
Marcia Morris,
DeputyAdvisory Committee Management
Officer.
[FR Doc. 92-199 Filed 1-3-92; 8:45 am]
BILLING CODE 6450-01-M

[FE Docket No. 91-73-NG]

Oryx Gas Marketing Umited
Partnership; Order Granting Blanket
Authorization To Import and Export
Natural Gas, Including Liquefied
Natural Gas

AGENCY: Office of Fossil Energy,
Department of Energy.

ACTION: Notice of an order granting
blanket authorization to import and
export natural gas, including liquefied
natural gas.

SUMMARY: The Office of Fossil Energy of
the Department of Energy gives notice
that it has issued an order granting Oryx
Gas Marketing Limited Partnership
blanket authorization to import up to 200
Bcf of natural gas, including liquefied
natural gas (LNG) from Canada, Mexico
and other countries and to export up to
200 Bef of natural gas, including LNG, to
Canada, Mexico and other countries,
over a two-year term beginning on the
date of first import or export.

A copy of this order is available for
inspection and copying in the Office of
Fuels Programs Docket Room, 3F-056,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-9478. The docket room is open
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

Issued in Washington, DC., December 27,
1991.
Clifford P. Tomaszewski,
Acting Deputy Assistant Secretary for Fuels
Programs, Office of Fossil Ener8y.
[FR Doc. 92-202 Filed 1-3-92; 8:45 ami
BILLING CODE O4501-M

[FE Docket No. 91-88-NG]

Michigan Consolidated Gas Co.;
Application To Import Natural Gas
from Canada

AGENCY: Office of Fossil Energy,
Department of Energy.
ACTION. Notice of application to import
natural gas.

SUMMARY: The Office of Fossil Energy
(FE) of the Department of Energy (DOE)
gives notice of receipt on October 17,
1991, of an application filed by Michigan
Consolidated Gas Company (MichCon)
requesting authorization to import up to
50,oo Mcf of natural gas per day from
Canada over a three-year term
beginning on the date of first delivery
after January 22, 1992, the date its
existing import authority under DOE/
ERA Opinion and Order No. 96 (as
amended) expires. The proposed
imports would take place at the United
States-Canadian border near Emerson,
Manitoba, where existing pipeline
facilities are located. No new pipeline
construction would be involved.

The application is filed under section
3 of the Natural Gas Act and DOE
Delegation Order Nos. 0204-111 and
0204-127. Protests, motions to intervene,
notices of intervention, and written
comments are invited.
DATES: Protests, motions to intervene or
notices of intervention, as applicable,
requests for additional procedures and
written comments are to be filed at the
address listed below no later than 4:30
p.m., Eastern time, February 3, 1992.
ADDRESSES: Office of Fuels Programs,
Fossil Energy, U.S. Department of
Energy, Forrestal Building, room 3F-056,
FE-50, 1000 Independence Avenue, SW.,
Washington, DC 20585.
FOR FURTHER INFORMATION CONTACT:
Peter Lagiovane, Office of Fuels

Programs, Fossil Energy, U.S.
Department of Energy, Forrestal
Building, room 3F-056, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-8116.

Diane Stubbs, Office of Assistant
General Counsel for Fossil Energy,
U.S. Department of Energy, Forrestal
Building, room 6E-042, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-6667.
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SUPPLEMENTARY INFORMATION:
MichCon, a Michigan corporation with
its principal place of business in Detroit,
Michigan, is engaged in the storage,
transmission, and local distribution of
natural gas to approximately one million
customers in the State of Michigan. On
December 20, 1985, the DOE, in Opinion
and Order No. 96, authorized MichCon
to import up to 13,000 Mcf of natural gas
per day from Canada for a three-year
term beginning on the date of first
delivery (1 ERA Para. 70,614). The first
import under that authorization took
place on January 22,1986. The
authorization was increased to 50,000
Mcf per day in DOE/ERA Opinion and
Order No. 135 issued on July 14, 1986 (1
ERA Para. 70,658) and was extended for
an additional three years (through
January 22, 1992) in DOE/ERA Opinion
and Order No. 296 issued on January 19,
1989 (1 ERA Para. 70,837).

In its October 17, 1991, application,
MichCon requests that this
authorization be further extended for
three years. The import facilitates an
energy exchange between MichCon and
Esso Chemical Canada, a division of
Imperial Oil Limited (Imperial). Under
that exchange, Shell Western E&P
(Shell) extracts ethane from natural gas
sold to MichCon. The ethane is
transported by Shell and Dome
Petroleum Corporation to Canada where
it is used as a feedstock in Imperials'
Sarnia, Ontario, petrochemical plant. In
exchange for the ethane, Imperial
purchases a Btu equivalent amount of
natural gas from TransCanada Pipelines
Limited (TCPL). It is this gas that
MichCon herein seeks authority to
import, via the Great Lakes Gas
Transmission Company, to its facilities
in the United States. MichCon notes in
its application that the operational
problems on its natural gas distribution
system that require it to conduct this
natural gas/ethane exchange have not
changed since MichCon filed its
previous application. In that application,
MichCon explained that a high level of
ethane in its gas would prevent it from
maintaining the stable Btu quality
demanded by its industrial customers.
Further, at times, a higher concentration
of mercaptan sulphur remains with the
ethane in the gas and causes an increase
in the number of leak complaints,
especially during the fringe heating
season months.

The gas to be imported under its
current application will become part of
MichCon's general system supply. As
such, it will be used by any and all of
MichCon's nearly one million customers
including those communities in the
northern peninsula of Michigan which

can only be served off the Great Lakes'
system. MichCon intends to use existing
facilities of U.S. pipelines to transport
its imported gas supplies and does not
contemplate the construction of any new
facilities. Accordingly, MichCon asserts
that imports for which authorization is
requested will have no significant
impact on the environment. If its
application is approved, MichCon stated
that it would comply with DOE's
quarterly reporting provisions contained
in previous authorizations.

The decision on the application for
import authority will be made consistent
with the DOE's gas import policy
guidelines, under which the
competitiveness of an import
arrangement in the market served is the
primary consideration in determining
whether it is in the public interest (49 FR
6684, February 22, 1984). In its
application MichCon asserts the import
is not inconsistent with the public
interest because the energy exchange
enables MichCon to avoid the
operational problems associated with
the high level of ethane in natural gas.
Parties opposing MichCon's request for
import authorization bear the burden of
overcoming this assertion.

NEPA Compliance
The National Environmental Policy

Act (NEPA), 42 U.S.C. 4321 et seq.,
requires DOE to give appropriate
consideration to the environmental
effects of its proposed actions. No final
decision will be issued in this
proceeding until DOE has met its NEPA
responsibilities.

Public Comment Procedures
In response to this notice, any person

may file a protest, motion to intervene
or notice of intervention, as applicable,
and written comments. Any person
wishing to become a party to the
proceeding and to have their written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
this application will not serve to make
the protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate action to be
taken on the application. All protests,
motions to intervene, notices of
intervention, and written comments
must meet the requirements that are
specified by the regulations in 10 CFR
part 590. Protests, motions to intervene,
notices of intervention, requests for
additional procedures, and written
comments should be filed with the

Office of Fuels Programs at the address
listed above.

It is intended that a decisional record
on the application will be developed
through responses to this notice by
parties, including the parties' written
comments and replies thereto.
Additional procedures will be used as
necessary to achieve a complete
understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written comments, an
oral presentation, a conference, or trial-
type hearing. Any request to file
additional written comments should
explain why they are necessary. Any
request for an oral presentation should
identify the substantial question of fact,
law, or policy at issue, show that it is
material and relevant to a decision in
the proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, notice will be provided to all
parties. If no party requests additional
'procedures, a final opinion and order
may be issued based on the official
record, including the application and
responses filed by parties pursuant to
this notice, in accordance with 10 CFR
590.316.

A copy of MichCon's application is
available for inspection and copying in
the Office of Fuels Programs Docket
Room, 3F-056, at the above address. The
docket room is open between the hours
of 8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays.

Issued in Washington, DC, on December 24,
1991.
Anthony 1. Como,
Director, Office of Coal and Electricity, Office
of Fuels Programs, Office of Fossil Energy.
[FR Doc. 92-195 Filed 1-3-92; 8:45 am]
BILLING CODE 6450-01-M

[FE Docket No. 91-72-NG

Sun Operating Limited Partnership;
Order Granting Blanket Authorization
To Import and Export Natural Gas,
Including Liquefied Natural Gas

AGENCY: Office of Fossil Energy,
Department of Energy.
ACTION: Notice of an order granting
blanket authorization to import and
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export natural gas, including liquefied
natural gas.

SUMMARY: The Office of Fossil Energy of
the Department of Energy gives notice
that it has issued an order granting Sun
Operating Limited Partnership blanket
authorization to import up to 200 Bcf of
natural gas, including liquefied natural
gas (LNG), from Canada, Mexico and
other countries, and to export up to 200
Bcf of natural gas, including LNG, to
Canada, Mexico and other countries
over a two-year term beginning on the
date of first import or export.

A copy of this order is available for
inspection and copying in the Office of
Fuels Programs Docket Room, 3F-056,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-9478. The docket room is open
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

Issued in Washington, DC, December 27.
1991.
Clifford P. Tomaszewski,
Acting Deputy Assistant Secretary for Fuels
Programs, Office of Fossil Energy.
[FR Doc. 92-201 Filed 1-3-92; 8:45 am]
BILUNG CODE 6450-01-M

ENVIRONMENTAL PROTECTION

AGENCY

[AMS-FRL-4069-51

Clean Air Act; 1990 Amendments

AGENCY: Environmental Protection
Agency.
ACTION: Notice of availability.

SUMMARY* The Environmental Protection
Agency (EPA) has completed the final
report on the "Nonroad Engine and
Vehicle Emission Study." This study
was mandated in the 1990 Amendments
to the Clean Air Act and is to be used in
determining potential regulation of
nonroad engines and vehicles.
DATES: The final report has been
released and is currently available to
the public.
ADDRESSES: Materials relevant to this
study are contained in Docket No. A-91-
24. The docket is located at the Air
Docket Room, room M-1500 (LE-131),
Waterside Mall, 401 M Street SW.,
Washington, DC 20460. The docket may
be inspected from 8 a.m. until noon and
from 1:30 p.m. until 3:30 p.m. Monday
through Friday. A reasonable fee may be
charged by EPA for copying docket
materials.
FOR FURTHER INFORMATION CONTACT.
John German. Certification Division,
U.S. Environmental Protection Agency,

2565 Plymouth Road, Ann Arbor,
Michigan 48105. Telephone: (313) 668-
4214, FTS 374--8214.
SUPPLEMENTARY INFORMATION: Title II of
the Clean Air Act (CAA) as amended by
the 1990 Clean Air Act Amendments,
requires EPA to study emissions from
nonroad engines and vehicles in areas
of the country which fail to attain the
National Ambient Air Quality Standards
(NAAQS) for either ozone or carbon
monoxide. In doing this study, EPA
examined ten pollutants emitted by
nonroad engines and vehicles using
emission data collected both nationally
and in twenty-four nonattainment areas.
The nonroad engine and vehicle
categories included in the study are
lawn and garden, airport service
equipment, recreational equipment,
recreational marine equipment, light
commercial equipment, construction
equipment, agricultural equipment,
commercial marine vessels, logging
equipment, and industrial equipment..

The final report of this study is
completed and available to the public. It
may be inspected in the public docket,
No. A-91-24, at the address provided in
ADDRESSES. Copies are available for
viewing, purchase and/or duplication at
the National Technical Information
Service (NTIS), U.S. Department of
Commerce, 5285 Port Royal Rd.,
Springfield, VA 22161, (703) 487-4650. A
reasonable fee may be charged for
services. In addition, the report may be
viewed at Regional EPA Air Offices.
Duplication services at these facilities
may be limited.
Michael Shapiro,
Acting Assistant Administrotor for Air and
Radiation.
[FR Doc. 92-184 Filed 1-3-92; 8:45 am)
BILLING CODE 6560-50-1

(FRL-4087-2]

Final Ruling on Petition Pursuant to
Section 324(a)(1) of the Clean Air Act
AGENCY. U.S. Environmental Protection
Agency.
ACTION: Final ruling on petition.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) is granting a
petition submitted by the Governor of
the Virgin Islands pursuant to section
324(a)(1) of the Clean Air Act
Amendments of 1990. In response to the
petition, EPA hereby exempts the Virgin
Islands Water and Power Authority
(VIWAPA) from having to obtain a
Prevention of Significant Deterioration
(PSD) of Air Quality permit prior to
commencement of construction of its
Unit #18 in accordance with the

specified conditions detailed in this final
ruling.
EFFECTIVE DATE: January 5, 1992.
ADDRESSES: Kenneth Eng, Chief, U.S.
EPA-Region II, Air Compliance Branch,
26 Federal Plaza, room 500, New York,
New York 10278.
FOR FURTHER INFORMATION CONTACT:
Kenneth Eng, at (212) 264-9726.
SUPPLEMENTARY INFORMATION:
Alexander A. Farrelly, Governor of the
Virgin Islands, submitted a petition to
the Administrator of EPA pursuant to
section 324(a)(1) of the Clean Air Act, 42
U.S.C. 7625-1(a)(1), as amended by the
Clean Air Act Amendments of 1990,
Public Law 101-549 806 (the "Act") on
April 22, 1991. The petition requested
that the Virgin Islands Water and Power
Authority (VIWAPA) be authorized to
commence construction of an electric
generation unit (Unit #18) prior to
receipt of an effective Prevention of
Significant Deterioration (PSD) of Air
Quality permit. The request did not
include allowing the operation of any
part of Unit #18 unless and until the
PSD permit is issued in final form and is
made effective.

The primary provisions of the PSD
regulations require that major new
stationary sources and major
modifications at stationary sources be
carefully reviewed prior to
commencement of construction to
ensure compliance with the National
Ambient Air Quality Standard
(NAAQS), the applicable PSD air quality
increments, and the requirement to
apply Best Available Control
Technology (BACT) to minimize the
project's emissions of air pollutants.
This is a requirement of section
110(a)(2)(C).

As amended, Section 324(a)(1) states
that:

* * * the Administrator is authorized to
exempt any person or source or class of
persons or sources in such territory from any
requirement under this Act other than Section
112 or any requirement under Section 110 or
Part D necessary to attain or maintain a
national primary ambient air quality
standard. Such exemptions may be granted if
the Administrator finds that compliance with
requirement is not feasible or is unreasonable
due to unique geographical, meteorological,
or economic factors of such territory or such
other local factors as the Administrator
deems significant * * *

The 1990 amendments to the Act
permit such exemptions to apply to the
Virgin Islands.

On the basis of the language cited
above, the first prerequisite to granting
an exemption under section 324(a)(1). is
that the request not involve any
requirement necessary to attain or
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maintain a national primary air quality
standard. Although the PSD program is a
requirement under section 110, the PSD
permitting requirements of the program
are generally applicable to areas which
attain the NAAQS. The air quality
analyses which have been performed for
the Unit #18 PSD review indicate that
this unit will not cause a violation of the
NAAQS in the Virgin Islands. Therefore,
the VIWAPA Unit #18 project is within
the scope of section 324(a)(1), and can
qualify for an exemption from the
permitting requirements of the PSD
regulations based on this prerequisite.

The other prerequisite to granting
such a petition is that the requirement is
not feasible or is unreasonable due to
unique geographical or meteorological
factors or such local factors as the
Administrator may deem significant. No
arguments have been presented which
demonstrate that the requirement for a
permit is not feasible. Information
contained in the petition indicates that
there is a critical need for additional
power and potable water for the
residents of St. Thomas and the
neighboring islands. In analyzing the
situation currently existing at VIWAPA,
the Administrator concludes that
although the power shortage may not be
attributable to the geography and
meteorology of the islands, the current
capability of the system, merits special
consideration as a significant "local
factor"

VIWAPA's lack of additional power
generating and water desalination
capacity to meet current power
demands and to ensure adequate water
supply will have significant impact on
the residents of St. Thomas and St. John.
There is evidence that the existing
capacity is being extended beyond its
limits and the loss of any existing
capacity would cause very serious limits
on power and potable water. A decision
to allow construction, but not operation,
of Unit #18 without a PSD permit does
not solve the problem of inadequate
power. On February 5,1991, VIWAPA
submitted a PSD permit application for
Unit #18. EPA Issued a draft PSD permit
for unit #18 on August 20, 1991. There is
no indication at this time that a proper
permit will not be issued in the near
future. During the 30-day public
comment period for the proposed ruling
(September 11, 1991-October 11, 1991)
no comments were received from the
public, with the exception of the
Department of the Interior. The
Department of the Interior requested a 3-
week extension so that comments could
be provided by November 4,1991.
However, no comments were received
from the Department of the Interior.

Based upon these considerations, the
Administrator therefore approves the
Governor'a request for a limited
exemption from certain of the PSD
regulations with respect to VIWAPA,
subject to the following conditions:

1. The exemption shall be for
installation of the proposed gas turbine,
(Unit #18) prior to obtaining a PSD
permit. VIWAPA would be authorized
to perform only the following activities
as they relate to Unit #18 prior to permit
issuance: Clear/level the ground,
excavate the ground for foundation and
piling, construct turbine pad, install unit,
install wiring/connection with control
room, power grid and fuel supply.

2. VIWAPA will proceed as rapidly as
possible to obtain a PSD permit for Unit
#18. VIWAPA shall also submit a
bimonthly (by the tenth day of the
following month) progress reports to
EPA Region II. These reports shall
provide the status on the consideration
of Unit *18. This requirement to submit
reports to EPA shall continue until
completion of construction/installation
of the unit.

3. VIWAPA shall modify/retrofit the
gas turbine to accommodate whatever is
ultimately determined to be the BACT
for oxides of nitrogen and carbon
monoxide, and all other pollutants for
which emission limitations are
established in the permit.

4. VIWAPA shall not operate the unit
until a final PSD permit is issued by EPA
Region II. VIWAPA shall not operate the
unit for shakedown, performance testing
and other "start up" activities
considered "operation" of the unit.

VIWAPA shall hereby be exempt
from the prohibition on beginning actual
construction of a PSD affected facility
without an effective PSD permit for the
facility described above, provided that
the conditions listed above are met.
VIWAPA shall submit a complete PSD
permit application as soon as possible
and is not exempt from the requirement
to operate the facilities in accord with
the application for and the terms of such
PSD permit that may be finally issued
and made effective for the facility. This
exemption shall terminate:

1. Six (6) months from the effective
date of this Federal Register notice; or

2. On the effective date of a PSD
permit issued for this facility; or

3. Upon any failure by VIWAPA to
adhere to the conditions set out herein.

This limited exemption does not
guarantee that EPA will issue a PSD
permit reflecting the terms set forth in
VIWAPA's application. EPA reserves
the right to issue a final PSi) permit that
contains terms other than those
requested in VIWAPA's application, or

deny the application altogether. Thus,
any expenditures by VIWAPA as a
result of beginning actual construction
prior to the issuance of a final and
effective PSD permit are made at
VIWAPA's risk. In addition, the terms of
any PSD permit issued by EPA will be
established without regard to any
construction related expenditures that
may be made by VIWAPA prior to the
issuance of such permit.

Dated: December 19,1901.
William K. Reilly,
Administrator.
[FR Doc. 92-185 Filed 1-3-92: 8:45 am]
BILLING CODE 0560-50-U

[OPPTS-44579; FRL-4042-11

TSCA Chemical Testing; Receipt of
Test Data

AGENCY: Environmental Protection
Agency (EPA).
ACTiON: Notice.

SUMMARY: This notice announces the
receipt of test data on vinylidene
fluoride (VDF) (CAS No. 75-38-7),
submitted pursuant to a final test rule
under the Toxic Substances Control Act
(TSCA). Publication of this notice is in
compliance with section 4(d) of TSCA.
FOR FURTHER INFORMATION CONTACT:
David Kling, Acting Director,
Environmental Assistance Division [TS-
799), Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, Rm. E-543B, 401 M St., SW.,
Washington, DC 20400, (202) 554-1404,
TDD (202) 554-0551.
SUPPLEMENTARY INFORMATION: Section
4(d) of TSCA requires EPA to publish a
notice in the Federal Register reporting
the receipt of test data submitted
pursuant to test rules promulgated under
section 4(a) within 15 days after it is
received. -

I. Test Data Submissions

Test data for VDF were submitted by
the Chemical Manufacturers
Association on behalf of the Vinylidene
Fluoride Producers Task Group and
pursuant to a test rule at 40 CFR
799.1700. They were received by EPA on
December 10,1991. The submission
describes an inhalation oncogenicity
study of vinylidene fluoride in the
mouse. Health effects testing is required
by this test rule. Fluoroalkenes are used
as precursors in the manufacture of
highly specialized polymers and
elastomers.

EPA has initiated its review and
evaluation process for these data
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submissions. At this time, the Agency is
unable to provide any determination as
to the completeness of the submissions.

II. Public Record
EPA has established a public record

for this TSCA section 4(d) receipt of
data notice (docket number OPPTS-
44579). This record includes copies of all
studies reported in this notice. The
record is available for inspection from 8
a.m. to 12 noon, and 1 p.m. to 4 p.m.,
Monday through Friday, except legal
holidays, in the TSCA Public Docket
Office, rm. NE-G004, 401 M St., SW.,
Washington, DC 20460.

Authority: 15 U.S.C. 2603.
Dated: December 26,1991.

Lois Dicker,
Acting Director, Existing Chemical
Assessment Division, Office of Pollution
Prevention and Toxics.

[FR Doc. 92-181 Filed 1-3-92; 8:45 am]
BILLING CODE 6560-50-

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Territory of American Samoa; Major
Disaster and Related Determinations
AGENCY: Federal Emergency
Management Agency.
ACTION: Notice.

SUMMARY: This is a notice of the
Presidential declaration of a major
disaster for the Territory of American
Samoa (FEMA-927-DR), dated
December 13, 1991, and related
determinations.
DATES: December 13, 1991.
FOR FURTHER INFORMATION CONTACT:
Pauline C. Campbell, Disaster
Assistance Programs, Federal
Emergency Management Agency,
Washington, DC 20472 (202) 646-3606.

NOTICE: Notice is hereby given that, in a
letter dated December 13, 1991, the
President declared a major disaster
under the authority of the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act (42 U.S.C. 5121 et seq.,
Pub. L. 93-288, as amended by Pub.L.
100-707), as follows:

I have determined that the damage in
certain areas of the Territory of American
Samoa, resulting from Hurricane Val on
December 6, 1991 through and including
December 10, 1991, is of sufficient severity
and magnitude to warrant a major disaster
declaration under the Robert T. Stafford
Disaster Relief and Emergency Assistance
Act ("the Stafford Act"). I therefore, declare
that such a major disaster exists in the
Territory of American Samoa.

In order to provide Federal assistance, you
are hereby authorized to allocate from funds
available for these purposes, such amounts
as you find necessary for Federal disaster
assistance and administrative expenses;
however, no Public Assistance funds will be
committed until adequate certification of non-
Federal cost sharing is received.

You are authorized to provide Individual
Assistance and Public Assistance in the
designated areas. Consistent with the
requirement that Federal assistance be
supplemental, any Federal funds provided
under the Stafford Act for Public Assistance
will be limited to 75 percent of the total
eligible costs.

The time period prescribed for the
implementation of section 310(a),
Priority to Certain Applications for
Public Facility and Public Housing
Assistance, shall be for a period not to
exceed six months after the date of this
declaration.

Notice is hereby given that pursuant
to the authority vested in the Director of
the Federal Emergency Management
Agency under Executive Order 12148, 1
hereby appoint Richard A. Buck of the
Federal Emergency Management
Agency to act as the Federal
Coordinating Officer for this declared
disaster.

I do hereby determine that following
areas of the Territory of American
Samoa to have been affected adversely
by this declared major disaster:

The Territory of American Samoa for
Individual Assistance and Public Assistance.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance.)
Wallace E. Stickney,
Director, Federal Emergency Management
Agency.
[FR Doc. 92-163 Filed 1-3-92:8:45 am]
BILLING CODE 6718-02-M

[FEMA-928-DRl

Iowa; Major Disaster and Related
Determinations

AGENCY: Federal Emergency
Management Agency.
ACTION: Notice.

SUMMARY: This is a notice of the
Presidential declaration of a major
disaster for the State of Iowa (FEMA-
928-DR), dated December 26, 1991, and
related determinations.
DATES: December 26, 1991.
FOR FURTHER INFORMATION CONTACT:
Pauline C. Campbell, Disaster
Assistance Programs, Federal
Emergency Management Agency,
Washington, DC 20472 (202) 6,46-3606.
NOTICE: Notice is hereby given that, in a
letter dated December 26, 1991, the

President declared a major disaster
under the authority of the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act (42 U.S.C. 5121 et seq.,
Pub. L. 93-288, as amended by Pub. L.
100-707), as follows:

I have determined that the damage in
certain areas of the State of Iowa, resulting
from a severe ice storm on October 31-
November 2, 1991, is of sufficient severity and
magnitude to warrant a major disaster
declaration under the Robert T. Stafford
Disaster Relief and Emergency Assistance
Act ("the Stafford Act"). I, therefore, declare
that such a major disaster exists in the State
of Iowa.

In order to provide Federal assistance, you
are hereby authorized to allocate from funds
available for these purposes, such amounts
as you find necessary for Federal disaster
assistance and administrative expenses.

You are authorized to provide Public
Assistance in the designated areas.
Consistent with the requirement that Federal
assistance be supplemental, any Federal
funds provided under the Stafford Act for
Public Assistance will be limited to 75
percent of the total eligible costs.

The time period prescribed for the
implementation of section 310(a),
Priority to Certain Applications for
Public Facility and Public Housing
Assistance, shall be for a period not to
exceed six months after the date of this
declaration.

Notice is hereby given that pursuant
to the authority vested in the Director of
the Federal Emergency Management
Agency under Executive Order 12148, 1
hereby appoint Mr. Warren M. Pugh, Jr.
of the Federal Emergency Management
Agency to act as the Federal
Coordinating Officer for this declared
disaster.

I do hereby determine the following
areas of the State of Iowa to have been
affected adversely by this declared
major disaster:

The counties of Adair, Adams, Audubon.
Boone, Buena Vista, Calhoun, Carroll, Cass,
Cerro Gordo, Cherokee, Clay, Dallas,
Dickinson, Emmet, Franklin, Fremont,
Greene, Guthrie, Hamilton, Hancock, Hardin,
Humboldt, Kossuth, Madison, Mills, Mitchell,
Montgomery, Osceola, Page, Palo Alto,
Pocahontas, Ringgold, Sac, Shelby, Taylor,
Webster, Winnebago, Worth, and Wright for
Public Assistance.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance.)
Wallace E. Stickney,
Director, Federal Emergency Management
Agency.
[FR Doc. 92-170 Filed 1-3-92: 8:45 am]
BILLING CODE 6718-02-M
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[FEMA-926-DR]

Federated States of Micronesia;
Amendment to Notice of a Major
Disaster Declaration

AGENCY: Federal Emergency
Management Agency.
ACTION: Notice.

SUMMARY: This notice amends the notice
of a major disaster for the Federated
States of Micronesia (FEMA-926-DR),
dated December 10, 1991, and related
determinations.
DATES: December 19, 1991,
FOR FURTHER INFORMATION CONTACT:.
Neva K. Elliott, Disaster Assistance
programs, Federal Emergency
Management Agency, Washington, DC
20472 (202) 646-3614.
NOTICE: Notice is hereby given that,
effective this date and pursuant to the
authority vested in the Director of the
Federal Emergency Management
Agency under Executive Order 12148, 1
hereby appoint Tim Maywalt of the
Federal Emergency Management
Agency to act as the Federal
Coordinating Officer for this declared
disaster. This action terminates my
appointment of Richard A. Buck as
Federal Coordinating Officer for this
disaster.

(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance.)
Wallace E. Stickney,
Director, Federal Emergency Management
Agency.
[FR Doc. 92-162 Filed 1-3-92: :45 am]
BILLING CODE 6718112-

[FEMA-929-DRI

Minnesota; Major Disaster and Related
Determinations

AGENCY: Federal Emergency
Management Agency.
ACTION: Notice.

SUMMARY: This is a notice of the
Presidential declaration of a major
disaster for the State of Minnesota
(FEMA--929--DR), dated December 26,
1991, and related determinations.
DATES: December 26, 1991.
FOR FURTHER INFORMATION CONTACT:.
Pauline C. Campbell, Disaster
Assistance Programs, Federal
Emergency Management Agency,
Washington, DC 20472 (202] 646-3606.
NOTICE: Notice is hereby given that, in a
letter dated December 26, 1991, the
President declared a major disaster
under the authority of the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act (42 U.S.C. 5121 et seq.,

Pub. L. 93-288, as amended by Pub. L.
100-707), as follows:

I have determined that the damage in
certain areas of the State of Minnesota,
resulting from a severe ice storm on October
31, 1991, through November 29, 1991, is of
sufficient severity and magnitude to warrant
a major disaster declaration under the Robert
T. Stafford Disaster Relief and Emergency
Assistance Act ("the Stafford Act"). I,
therefore, declare that such a major disaster
exists in the State of Minnesota.

In order to provide Federal assistance, you
are hereby authorized to allocate from funds
available for these purposes, such amounts
as you find necessary for Federal disaster
assistance and administrative expenses.

You are authorized to provide Public
Assistance in the designated areas.
Consistent with the requirement that Federal
assistance be supplemental, any Federal
funds provided under the Stafford Act for
Public Assistance will be limited to 75
percent of the total eligible costs.

The time period prescribed for the
implementation of section 310(a),
Priority to Certain Applications for
Public Facility and Public Housing
Assistance, shall be for a period not to
exceed six months after the date of this
declaration.

Notice is hereby given that pursuant
to the authority vested in the Director of
the Federal Emergency Management
Agency under Executive Order 12148. 1
hereby appoint Mr. Gary K. Pierson of
the Federal Emergency Management
Agency to act as the Federal
Coordinating Officer for this declared
disaster.

I do hereby determine the following
areas of the State of Minnesota to have
been affected adversely by this declared
major disaster-

The counties of Blue Earth, Dodge,
Freeborn, Goodhue, Mower, Olmstead, Rice,
Steele, and Waseca for Public Assistance.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance.)
Wallace E. Stickney,
Director, Federal Emergency Management
Agency.
[FR Doc. 92-169 Filed 1-3-92; 8:45 am]
BILLING CODE 671"2-M

Texas; Major Disaster and Related
Determinations

[FEMA-930-DRI
AGENCY: Federal Emergency
Management Agency.
ACTION: Notice.

SUMMARY: This is a notice of the
Presidential declaration of a major
disaster for the State of Texas (FEMA-
930-DR), dated December 26, 1991, and
related determinations.
DATES: December 26, 1991.

FOR FURTHER INFORMATION CONTACT:
Pauline C. Campbell, Disaster
Assistance Programs, Federal
Emergency Management Agency,
Washington, DC 20472 (202) 646-3606.

NOTICE: Notice is hereby given that, in a
letter dated December 26, 1991, the
President declared a major disaster
under the authority of the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act {42 U.S.C. 5121 et seq.,
Pub. L. 93-288, as amended by Pub. L.
100-707), as follows:

I have determined that the damage in
certain areas of the State of Texas, resulting
from severe thunderstorms and flooding on
December 20, 191, and comtinuing, is of
sufficient severity and magnitude to warrant
a major disaster declaration under the Robert
T. Stafford Disaster Relief and Emergency
Assistance Act ("the Stafford Act"). I,
therefore, declare that such a major disaster
exists in the State of Texas.

In order to provide Federal assistance, you
are hereby authorized to allocate from funds
available for these purposes, such amounts
as you find necessary for Federal disaster
assistance and administrative expenses.

You are authorized to provide Individual
Assistance in the designated areas. Public
Assistance may be provided at a later time, if
needed. Consistent with the requirement that
Federal assistance be supplemental, any
Federal funds provided under the Stafford
Act for Public Assistance will be limited to 75
percent of the total eligible costs.

The time period prescribed for the
implementation of section 310(a),
Priority to Certain Applications for
Public Facility and Public Housing
Assistance, shall be for a pefiod not to
exceed six months after the date of this
declaration.

.Notice is hereby given that pursuant
to the authority vested in the Director of
the Federal Emergency Management
Agency under Executive Order 12148, 1
hereby appoint Mr. Brad Harris of the
Federal Emergency Management
Agency to act as the Federal
Coordinating Officer for this declared
disaster.

I do hereby determine the following
areas of the State of Texas to have been
affected adversely by this declared
major disaster:

The counties of Bastrop, Bosque, Brown,
Dallas, and Travis for Individual Assistance.

Wallace E. Stickney,
Director, Federal Emergency Monagemeant
Agency.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance.)
FR Doc. 92-168 Filed 1-3-92; 8:45 am]
BILLING CODE 671842-M



412 Federal Register / Vol. 57, No. 3 / Monday, January 6, 1992 / Notices

FEDERAL MARITIME COMMISSION

International Longshoremen's
Association, et al.; Agreements Filed

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC, Office of the Federal
Maritime Commission, 1100 L Street
NW., Room 10325. Interested parties
may submit comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, DC
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments are found in § 572.603 of title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.

Agreement No.: 224-200083-006.
Title: International Longshoremen's

Association/Carrier Container Council
Implementation Agreement.

Parties: International Longshoremen's
Association, AFL-CIO Carriers
Container Council.

Synopsis: The Agreement, filed
December 23, 1991, provides for
payment of container royalties in
accordance with the terms of the master
contract between the ILA and CCC.

Agreement No.: 224-200601.
Title: Georgia Ports Authority/Saga

Forest Carriers Agreement.
Parties: Georgia Ports Authority, Saga

Forest Carriers.
Synopsis: The Agreement, filed

December 23, 1991, provides for an
incentive refund of dockage for Saga
vessels calling at the ports of Savannah
or Brunswick. The term is one year and
renewable.

Agreement No.: 217-011363.
Title: Space Charter Agreement

Between Frontier Liner Services Inc. and
Venezuela Transport Line, Inc.

Parties: Frontier Liner Services, Inc.,
Venezuela Transport Line, Inc.

Synopsis: The proposed Agreement
would permit the parties to charter
space on each other's vessels in the
trade between ports in Venezuela and
Colombia and ports in the U.S. Atlantic.

Dated: December 30, 1991.
By Order of the Federal Maritime

Commission.
Joseph C. Polking,
Secretary.
[FR Doc. 92-137 Filed 1-3-92; 8:45 am]
BILUNG CODE 6730-011

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control

National Committee on Vital and
Health Statistics (NCVHS) Work Group
on Confidentiality; Meeting

Pursuant to Public Law 92-463, the
National Center for Health Statistics
(NCHS), Centers for Disease Control,
announces the following meeting.

Name: NCVHS Work Group on
Confidentiality.

Time and Date: 9 a.m.-5 p.m., January 15,
1992, 9 a.m.-12 noon, January 16,1992.

Place: Room 303A-305A, Hubert H.
Humphrey Building, 200 Independence
Avenue, SW., Washington, DC 20201.

Status: Open.
Purpose: The purpose of this meeting is to

receive information and comments from
representatives of public and private
agencies invited to discuss issues related to
data access and privacy, data security, data
release, and the use of unique identifiers.

Contact Person for More Information:
Substantive program information as well as
summaries of the meeting and a roster of
committee members may be obtained from
Gail F. Fisher, Ph.D., Executive Secretary,
NCVHS, NCHS, room 1100, Presidential
Building, 6525 Belcrest Road, Hyattsville,
Maryland 20782, telephone 301/436-7050 or
FTS 436-7050.

Dated: December 30, 1991.
Glenda S. Cowart,
Director, Office of Program Support, Centers
for Disease Control.

[FR Doc. 92-230 Filed 1-3-92; 8:45 am]
BILLING CODE 4160-1-U

Public Health Service

Statement of Organization, Functions,
and Delegations of Authority

Part H, Chapter HC (Centers for
Disease Control) of the Statement of
Organization, Functions, and
Delegations of Authority of the
Department of Health and Human
Services (45 FR 67772-67776, dated
October 14, 1980, and corrected at 45 FR
69296, October 20, 1980, as amended
most recently at 56 FR 65271, December
16, 1991) is amended to reflect the
revision of the functional statements for
the Personnel Management Office and
the Office of the Director, Personnel
Management Office, Office of Program
Support.

Section HC-A, Organization and
Functions, is hereby amended as
follows:

Delete in their entirety the headings
and functional statements for the

Personnel Management Office (HCA57)
and the Office of the Director (HCA571)
and substitute the following:

Personnel Management Office
(HCA57. (1) Provides service, support,
advice, and assistance to CDC
organizations, management, and
employees on personnel related
activities; (2) conducts and coordinates
personnel management for CDC's civil
service and Commissioned Corps
personnel; (3) conducts CDC's visiting
programs; (4) develops and issues
policies and procedures; conducts
staffing, position classification, pay
administration, performance
management systems, employee training
and development, and employee and
labor relations programs; (5) conducts
and coordinates a position management
program; (6) maintains personnel
records and reports, and processes
personnel actions and documents; (7)
administers the Federal life and health
insurance programs; (8) administers the
employee recognition, suggestion, and
incentives awards programs; (9)
furnishes advice and assistance in the
processing of Office of Workers'
Compensation Program claims; (10)
advises and assists CDC officials and
employees in all areas of personnel
management; (11) coordinates
committee management activities; (12)
conducts CDC's personnel security and
substance abuse programs; (13)
develops, maintains, and supports
information systems to conduct
personnel activities and provide timely
information and analyses on CDC
personnel and staffing to CDC
manfigement and employees.

Office of the Director (HCA571). (1)
Provides leadership and technical
guidance to CDC in planning,
coordinating, and conducting an
effective personnel and labor-
management relations program for civil
service, Commissioned Corps, and
visiting program personnel; (2) plans,
directs, and evaluates the activities of
the Personnel Management Office; (3)
advises the Director, CDC, and other
CDC management staff on all matters
relating to personnel management; (4)
plans, directs and coordinates labor
negotiations, collective bargaining, and
management representation before third
parties.

Effective Date: December 23, 1991.
William L. Roper,
Director Centers for Disease Control.

[FR Doc. 92-144 Filed 1-3-92; 8:45 am]
BILUNG CODE 4160-I1-
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Food and Drug Administration

[Docket No. 91G-0452]

Amaranth Institute; Filing of Petition
for Affirmation of GRAS Status

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The food and Drug
Administration (FDA) is announcing
that the Amaranth Institute has filed a
petition (GRASP 1G0372), proposing that
amaranth grain be affirmed as generally
recognized as safe (GRAS) as a direct
human food ingredient.
DATES: Written comments by March 5,
1992.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Gerald J. Bounopane, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-426-
8950.
SUPPLEMENTARY INFORMATION: Under
the Federal Food, Drug, and Cosmetic
Act (secs. 201(s), 409(b)(5) (21 U.S.C.
321(s), (348(b)(5)) and the regulations
for affirmation of GRAS status in
§ 170.35 (21 CFR 170.35), notice is given
that James W. Lehmann, Amaranth
Institute, P.O. Box 216, Bricelyn, MN
56014, has filed a petition (GRASP
1G0372), proposing that amaranth grain
be affirmed as GRAS for use as a direct
human food ingredient.

The petition has been placed on
display at the Dockets Management
Branch (address above).

Any petition that meets the
requirements outlined in § § 170.30 and
170.35 is filed by the agency. There is no
prefiling review of the adequacy of data
to support a GRAS conclusion. Thus, the
filing of a petition for GRAS affirmation
should not be interpreted as a
preliminary indication of suitability of
amaranth grain for GRAS affirmation.

The potential environmental impact of
this action is being reviewed. If the
agency finds that an environmental
impact statement is not required and
this petition results in a regulation, the
notice of availability for the agency's
finding of no significant impact and the
evidence supporting that finding will be
published with the regulation in the
Federal Register in accordance with 21
CFR 25.40(c).

Interested persons may, on or before
March 5,1992, review the petition and/
or file comments (two copies, identified

with the docket number found in
brackets in the heading of this
document) with the Dockets
Management Branch (address above).
Comments should include any available
information that would be helpful in
determining whether the substance is, or
is not, GRAS for the proposed use. A
copy of the petition and received
comments may be seen in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

Dated: December 23, 1991.
Fred R. Shank,
Director, Centerfor Food Safety and Applied
Nutrition.

[FR Doc. 92-146 Filed 1-3-92; 8:45 am]
BIWNG CODE 4160-01-M

[Docket No. 91N-0513]

Drug Export; Ortho-Novum 7/7/7
Tablets

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that R.W. Johnson Pharmaceutical
Research Institute has filed an
application requesting approval for the
export of the human drug Ortho-Novum
7/7/7 Tablets to Japan.
ADDRESSES: Relevant information on
this application may be directed to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, rm.
1-23, 12420 Parklawn Dr., Rockville, MD
20857, and to the contact person
identified below. Any future inquiries
concerning the export of human drugs
under the Drug Export Amendments Act
of 1986 should also be directed to the
contact person.
FOR FURTHER INFORMATION CONTACT:
James E. Hamilton, Division of Drug
Labeling Compliance (HFD-313), Center
for Drug Evaluation and Research, Food
and Drug Administration, 5600 Fishers
Land, Rockville, MD 20857, 301-295-
8073.
SUPPLEMENTARY INFORMATION: The drug
export provisions in section 802 of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 382) provide that
FDA may approve applications for the
export of drugs that are not currently
approved in the United States. Section
802(b)(3)(B) of the act sets forth the
requirements that must be met in an
application for approval. Section
802(b)(3)(C) of the act requires that the
agency review the application within 30

days of its filing to determine whether
the requirements of section 802(b)(3)(B)
have been satisfied. Section 802(b)(3)(A)
of the act requires that the agency
publish a notice in the Federal Register
within 10 days of the filing of an
application for export to facilitate public
participation in its review of the
application. To meet this requirement,
the agency is providing notice that R.W.
Johnson Pharmaceutical Research
Institute, Route 202, P.O. Box 300,
Raritan, NJ 08869-0602, has filed an
application requesting approval for the
export of the drug Ortho-Novum 7/7/7
Tablets to Japan. This product is used
for birth control. The application was
received and filed in the Center for Drug
Evaluation and Research on November
5, 1991, which shall be considered the
filing date for purposes of the act.

Interested persons may submit
relevant information on the application
to the Dockets Management Branch
(address above) in two copies (except
that individuals may submit single
copies) and identified with the docket
number found in brackets in the heading
of this document. These submissions
may be seen in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

The agency encourages any person
who submits relevant information on the
application to do so by January 16,1992,
and to provide an additional copy of the
submission directly to the contact
person identified above, to facilitate
consideration of the information during
the 30-day review period.

This notice is issued under the Federal
Food, Drug, and Cosmetic Act (sec. 802
(21 U.S.C. 382)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10) and redelegated
to the Center for Drug Evaluation and
Research (21 CFR 5.44).

Dated: December 24, 1991.

Sammie R. Young,
Acting Director, Office of Compliance Center
for Drug Evaluation and Research.

[FR Doc. 92-147 Filed 1-3-92; 8:45 am]
BILLING CODE 4160-01-M

Health Care Financing Administration

[OPHC-024-N]

Medicare Program; HMO Qualification
Determinations and Compliance
Actions

AGENCY: Health Care Financing
Administration (HFCA), HHS.
ACTION: Notice.

413
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SUMMARY: This notice sets forth the
names, addresses, service areas or
expanded service areas, and dates of
qualification or expasion of entities
determined to be Federally qualified
health maintenance organizations
[HMOs) that received Federal
qualification or service area expansions
during the period November 19%)
through August 1991. The notice also
lists an expanded service area that was
inadvertently omitted from the notice
that covered the period December 1989
through October 199. Additionally,, this
notice sets forth compliance actions
taken by the Office of Compliance,
Office of Prepaid Health Care
Operations and Oversight for the period
November 199(t through August 1991.
FOR FUfrER INFORMATION CONTAC.
For information on qualification

determinations:
Maxine Palmore, Office of

Qualification, Office of Prepaid
Health Care Operations and
Oversight, Health Care Financing
Administration, room 4336 Cokien
Building, 330 Independence Avenue,
SW., Washington, DC 021, (202)
619-2174

For information on. compliance actions:
Tony Mazzarella. Office of

Compliance, Office of Prepaid
Health Care Operations and
Oversight, Health Care Financing
Administration, room 4&3 Cohen
Buikling. 330 Independence Avenue,
SW., Washington, DC 20201, (2021
1519-3555

SUPPLEMENTARY INFORMATION:

A. Office of Qualification
Determinations

Regulations at 42 CFR 417.144(e) and
42 CFR 417.163 (c) and (d), promulgated
under title XIII of the Public H'ealth
Service Act (the Act) (42 U.S.C. 300e1,
require publication of certain
determinations relating to the Federal
qualification of health maintenance
organizations (HMOs). There are three
categories of qualified HMOs:
Operational, transitionally qualified,
and pre-operational (see 42 CFR 417.141
for definitions of these terms).

The Office of Prepaid Health Care
Operations and Oversight, HCFA, has
determined that the following entities
are operationally qualified HMOs under
section 1310(d) of the Act (42 U.S.C.
300e-9(d)) for the following service
areas:

1. Huniana Health Plan of Texas, Inc.
(HIPT) (Individual Practice Association
Model, see sections 1302(5] and
1310(b)(2)(A) of the Act), 8431
Fredericksburg Road, Suite 540, San
Antonio, Texas 78229. HHPT's

previously Federa ly qualified service
area for San Antonio has been
expanded. The expansion area includes
Comal, Guadalupe, and Wilson Counties
in their entirety, and the folowing zip
codes in Atascosa, Bander% Blanco,
Frio, Kendall, and Medina Counties:

Atascos Bandera
County County Bianco County

78011 76003 78606
78012 7e063
78026
78050
78052
78064
78065

Fro County Kendall County Medina County

78005 78004 78008
78057 78006 78016
78061 7802T 78039

78074 78056
78059
78069
78861'
78886

Date of qualification for the service area expVn-
sion: October 12, 1990.

2. Humana Health Pan, Inc. (HHP)
(Staff Model, see section 1310(h)(11 of
the Act,. 500 West Main Street. P.O. Box
1438, Louisville, Kentucky 48201. HHP's
Federally qualified service area includes
counties in the states of Illinois and
Indiana. In the state. of Illinois. Ceok
and Dupage Counties are included in
their entirety, and the following zip
codes in Kane, Lake, and Will Counties
are includeck

Kane County Lake County Will Cunty

60505 6004 60417
60506 60045 0423
60507 60047 60446
6056E 60048 604r
60010 60049 60451
a0011 0060 60466
60015 60061 60461
60035 60064 6049
60037 60069 60544
60040 60073

60085
60088
Go=

In the state of Indiana, the following
zip codes in Lake County are included:

Lake County

46303
46307
46311

Lake County

46312
46319 through 46325
46327
46342
45355
46356
46373
46375 through 46377
46394
46399 through 46411

Date of qualification: Februey 26, T991I.

3. Ilter Valley Health Plan (tVHP)
(Group Model, see section 1310(h(1,) of
the Act), 300 South Park Avemu, Suite
300, Pomona, California 917n8. WHPs
previously Federally qualified service
area has been expanded into the
following zip codes in San Bernardino
County:

San Berna~dino County

92301

92307
92305

92358
52356

92371
92372
92392
92394

Date of qjallcation for the sepwis ee u~an-
sion: May 30, 1g91.

4. Totf&Heafth Core (TCJ {Direct
Contract Model, see section
1310(b)(ZIBJ ofthe Act), 21 Main
Street Kansas Cty, Missouri 641w.
THC' previously Federally qualified
service area has been expanded into
Cass County In its entirety.

Date of quallficatlon for the service
area expansion: May 3,19.

5. PaciCinl of California (PC)
(Indlvidual Practice Ausociation Model,
see sections I3Z(5 and 1310(bl2jfAl of
the Actj. 5M Plaza Dve, Cypress.
California XI3I PCs previously
Federally qualified service area ha.
been expanded into Kean County in its
entirety.

Date of qualification for the service
area expansion: June 21, 1IM1.

B. Compliance Actions

Section 1312b)(1) of title = of the
Act and implementing regulations at 42
CFR 417.183(c)(1) and 417.163(d)(1),
which set forth procedures for enforcing
the assurances given to the Secretary by
Federally qualified HMOs, require us to
publish a notice in the Federal Rooster
when we determine that an HMO is not
in compliance with Federat qualification
requirements for HMOs, or when we
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revoke an HMO's qualification. In a
noncompliance notice, we direct the
HMO to initiate corrective action within
30 days of the date of the notice or
within any longer period that the
Secretary determines to be reasonable.
If the Secretary determines to be
reasonable. If the Secretary determines
that a qualified HMO'has filed to initiate
corrective action in accordance with the
notice of noncompliance or has not
carried out or refuses to carry out
corrective action, the Secretary will
revoke the HMO's qualification and will
notify the HMO of this action. In this
notification, we provide the HMO with
an opportunity to request a
reconsideration of the revocation,
including a fair hearing. If an HMO
requests a reconsideration of the
revocation decision, the HMO will
retain its Federally qualified status
throughout the reconsideration process.
If the reconsideration decision upholds
the previous revocation decision, the
Secretary will reissue a revocation
notice, and no further administrative
remedy is available to the HMO. The
final decision (either to revoke Federal
qualification or restore the HMO to
compliance status) resulting from the
reconsideration process will be
published in the Federal Register.

The Office of Prepaid Health Care
Operations and Oversight gives notice
of the following compliance actions
affecting Federally qualified HMOs for
the period November 1990 through
August 1991:

1. Letters of noncompliance followed
by notices of revocation:

We have issued letters of
noncompliance followed by notices of
revocation of Federal qualification to
the two HMOs listed below. Both HMOs
have requested reconsideration.
Therefore, as noted above, these HMOs
retain their Federally qualified status
until we make a final decision as a
result of the reconsideration process.

a. Capital Area Community Health
Plan (CHP), Albany, New York

On December 13, 1990, we issued a
letter of noncompliance to CHP. We
initiated the compliance action due to
CHP's failure to remove language
imposing impermissible limits on home
health benefits from its subscriber
contracts. Neither title XIII of the Act
nor the regulations permit a Federally
qualified HMO to place across-the-
board time or cost limitations on
medically necessary, prescribed home
health services for commercial (non-
Medicare/Medicaid) enrollees. We
directed CHP to make the required
revisions and to provide notice to its
members and providers of the change.
CHP failed to respond to the notice of

noncompliance and has failed to make
the required revisions to the subscriber
contract and to notify members and
providers of the change. Therefore, on
May 21, 1991, we notified CHP that its
Federal qualification was being revoked.
By letter dated May 30, 1991, CHP
formally requested reconsideration,
including a fair hearing, of the
revocation decision. As of the date of
this notice, the fair hearing has yet to be
scheduled.

b. Independent Health Plan of
Pennsylvania (IHP), Erie, Pennsylvania

On February 28, 1991, we issued a
letter of noncompliance to IHP. We
initiated the compliance action because
of IHP's termination of its HMO product
and membership. We directed IHP to
submit information and to implement
corrective action to reinstate its HMO
program as a responsible means of
addressing its lack of prepaid
operations. IHP failed to submit a
corrective action plan that addressed
resumption of its prepaid health care
plan. Therefore, on May 15, 1991, we
notified IHP that we were revoking its
Federal qualification. By letter dated
May 23, 1991, IHP formally requested
reconsideration, including a fair hearing,
of the revocation decision. As of the
date of this notice, the fair hearing has
yet to be scheduled.

2. Letters of noncompliance:
We have issued letters of

noncompliance to the three following
HMOs:

a. Kaiser Foundation Health Plan,
Inc., Hawaii Region

On May 21, 1991, we issued a letter of
noncompliance to Kaiser Foundation
Health Plan, Inc., Hawaii Region. We
initiated the compliance action because
of Kaiser's policy imposing
impermissible limits on home health
benefits. Neither title XIII of the Act nor
the regulations permit a Federally
qualified HMO to place across-the-
board time or cost limitations on
medically necessary, prescribed home
health services for commercial (non-
Medicare/Medicaid) enrollees. Kaiser
was also determined to be placing
impermissible limitations on the
provision of services for infertility. We
directed Kaiser to amend its subscriber
agreement to eliminate the
impermissible limits, to notify its
members and providers of the change,
and to submit a draft of the revised
subscriber agreement and a copy of the
notice to members and providers to the
Office of Prepaid Health Care
Operations and Oversight.

b. Kaiser Foundation Health Plan of
Massachusetts, Inc.

On May 21, 1991, we issued a letter of
noncompliance to Kaiser Foundation

Health Plan of Massachusetts, Inc. We
initiated the compliance action because
of Kaiser's policy imposing
impermissible limits on home health
benefits. Neither title XIII of the Public
Health Service Act nor the regulations
permit a Federally qualified HMO to
place across-the-board time or cost
limitations on medically necessary,
prescribed home health services for
commercial (non-Medicare/Medicaid)
enrollees. We directed Kaiser to amend
its subscriber agreement to eliminate the
impermissible limits, to notify its
members and providers of the change,
and to submit a draft of the revised
subscriber agreement and a copy of the
notice to members and providers to the
Office of Prepaid Health Care
Operations and Oversight.

c. Kaiser Foundation Health Plan,
Inc., Northern California Region

On June 17, 1991, we issued a letter of
noncompliance to Kaiser Foundation
Health Plan, Inc., Northern California
Region. We initiated the compliance
action because of Kaiser's policy
imposing impermissible limits on home
health benefits. Neither title XIII of the
Act nor the regulations permit a
Federally qualified HMO to place
across-the-board time or cost limitations
on medically necessary, prescribed
home health services for commercial
(non-Medicare/Medicaid) enrollees. We
directed Kaiser to amend its subscriber
agreement to eliminate the
impermissible limits, to notify its
members and providers of the change,
and to submit a draft of the revised
subscriber agreement and a copy of the
notice to members and providers to the
Office of Prepaid Health Care
Operations and Oversight.

3. Notices of revocation:

Organization Date ReasonIssued

Share Health 05/24/91 Voluntary
Plan of Illinois. relinquishment.
Inc., Itasca,
Illinois.

Share Health 07/10/91 Voluntary
Plan of Iowa, relinquishment.
Inc., West Des
Moines, Iowa.

Southern Health 08/07/91 Voluntary
Services, Inc., relinquishment.
Richmond,
Virginia.

C. Availability of Additional Information
A cumulative list and additional

information about Federally qualified
HMOs may be obtained by writing to
the following address:
Office of Prepaid Health Care

Operations and Oversight, Health
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Care Financing Administration, Room
4360 Cohen Building; 330
Independence Avenue, SW.,
Washington, DC, 20201
The list also may be obtained by

visiting that office between the hours of
8:30 aam. and 4:30 p.m. Monday through
Friday, except for Federal holidays.
Interested persons should contact
Margie Ridley for an appointment
telephone (202) 619-2756,

((42 U.S.C. 300e) title XIII of the Public Health
Service Act]
(Catalog of Federat Domestic Assistance
Program No. 93.773, Medicare-Hospital
Insurance: 93-'74, Medicare-Supplementary
Medics! Irsurance)

Dated. i0cember 18, 1991.
Gail R. Wilensky,
Administrator, Health Care Financing
Administration.
[FR Doc. 92-19 Filed 1-3w-92; 8:45 am]
BILLING CODE 4121-11-M

DEPARTMEN4T OF THE INTERIOR

Bureau of Lo Management

[AK-967-4230-15]

Alaska Native Claims Selection

In accordance with Departmental
regulation 43 CFR 265W.7(d notice. is
hereby given. that decisions to issue
conveyance under the. provisions of
section 14(h)(11 of the Alaska Native
Claims Settlement Act of December i8,
1971, 43 U.S.C. 1601, 16132h) [i1) will be
issued to Kordag. Itc., Regional Native
Corporation. The lands involved are in
the vicinity of Kodiak. Alaska.

Approx.
Serial No. Land description mate

acreage

AA-11725 Sec. 26, T. 33 S.. R. 30 1.0
W., Seward Meridian,
Alaska.

AA-10602 Sc. 17, T- 35 S., R. 28 7.75
W., Seward Meridian,
Alaska.

A notice, of the decisions will be
published once a week, for four (4)
consecutive weeks, ir the Kodiak Daily
Mirror. Copies of the decisions may be
obtained by contacting the Alaska State
Office of the Bureau of Land
Management, 222 West Seventh Avenue,
#13, Anchorage, Alaska 99513-7599
((907) 271-5960).

Any party claiming, a property interest
which is adversely affected by the
decisions, an agency of the Federal
government, or regioral corporation.
shall have until February 3. 1992; to file
an appeal. However, parties receiving

service by certified mail shall have 30
days from the date Of receipt to file an
appeal. Appeals must be filed in the
Bureau of Land Management at the
address identified above, where the
requirements for filing an appeal may be
obtained. Parties who do, not file an
appeal in accordance with the
requirements of 43 CFR part 4, subpart
E, shall be deemed to have waived their
rights.
Terry R. Hassett,
Chief Branch of KCSAdudication.
[FR Doc. 92-192 Filed 1-3-92: 8:45 am]
BILLING COOE 4310-JA-M

Fish and Wildlife Service

Extension, of Comment Period for
Permit Applications

This notice serves to extend the
comment period for the following permit
applications until January 15, 1992:
Florida Game and Fresh Water Fish
Commission (PRT-763741), Lowry Park
Zoo (PRT-763742], Jacksonville Zoo
(PRT-763744). Miami MetroZoo (PRT-
7637401, and White Oak Plantation
(PRT-763743]. The Florida Game and
Fresh Water Fish Commission requested
a 2-year permit to take (capture and
remove from the wildj a maximum of 6
Florida panther (Felis concolor coryl)
kittens per year and up to 4 adults the
first year and up to Z adults the second
year, to be placed in the above
mentioned Florida zoological facilities
for the purpose of enhancement of
propagation and survival of the species.

Written data or comments should be
submitted to the Director, U.S. Fish and
Wildlife Service, Office of Management
Authority, 4401 North Fairfax Drive,
room 432, Arlington, Virginia 22203 and
must be received by the Director by
January 9, 1992.

Documents and other information
submitted with these applications are
available for review by any party who
submits a written request for a copy of
such documents to, or by appointment
during normal business hours (7:45-4:15,
in, by January 9, 1992: U.S. Fish and
Wildlife Service, Office of Management
Authority, 4401 North Fairfax Drive,
room 432, Arlington, Virginia 22203.
Phone (7031358-2104); FAX (703/358-
2281]. Please refer to the PRT'number
when requesting a copy of the
application(sl and when submitting
comments.

Dated: December 27, 1991.,
R.K. Robinson,
Acting Chief, .anBch of Permits, Office of,
Management Authority.
[FL. DOC 92.-1 Fi 1-3-92; 1t45 an4q
BILLING COW 4SI--

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 337-TA-3331

Certain Woodworkint Aecesoles,-
Investigation

AGENCY: U.S. International Trade
Commission.
ACTION: Institution of investigation
pursuant to 19 U.S.C.. 1337 and
provisional acceptance of motion for
temporary relief

SUMMARY: Notice' is hereby given that a
complaint and a motion for temporary
relief were filed with the U.S.
International Trade Commission on
November 25, 1991. under section 337 of
the Tariff Act of 1930, as amended,. 19
U.S.C. 1337. on behalf of Canflin
Incorporated, 7 Deer and Road, Lincoln,
Massachusetts 01773. Supplements, were
filed on December 1, and 19, 199M.

The complaint, as supplemented,
alleges violations of subsection
(a)(1)(B)(ij of section 337 in the
importation into the United States, the
sale for importation, and the sale within
the United States after importation of
certain woodworking accessories by
reason of alleged infringement of claims
1-18 of U.S. Letters Patent 4A(5,506, and
that there exists an industry in the
United States as required by subsection
(a)}2) of section 337. The complaisant
requests that the Commission institute
an investigation and, after a full
investigation, issue a permanent general
exclusion order and permanent cease
and desist orders.

The motion for temporary relief
requests, that the Commission issue a
temporary exefusion order and-
temporary cease and desist orders
prohibiting the importation into and the
sale within the United States after
importation of infringing woodworking
accessories, during the course of the
Commission's investigation.
ADDRESSES: The complaint and the
motion for temporary relie,. except for
any confidential information contained
therein, are available for inspection
during official business hours &45 a.m.
to 5:15 p.m in the Office of the
Secretary, U.S. International Trade.
Commission. 500 E Street. SW., room
112, Washington. DC. 20436', telephone
202-205-1802., Heaxing-impaired
individuala are advised that information.
on this matter can be obWned Uy
contracting the Commission:& TM
terminal on 202,-205-1810
FOR FURTNER OP0UMT[Ol CMTAOTr.
James M. Gould. Eaq.. orGabrielle
Siman, Esq., Ofice of Unism imert
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Investigations, U.S. International Trade
Commission, telephone 202-205-2578 or
202-205-2573, respectively.

Authority: The authority for institution of
this investigation is contained in section 337
of the Tariff Act of 1930, as amended, and in
§ 210.12 of the Commission's Interim Rules of
Practice and Procedure, 19 CFR 210.12. The
authority for provisional acceptance of the
motion for temporary relief is contained in
§ 210.24(e) of the Commission's Interim Rules
of Practice and Procedure, 19 CFR 210.24(e).
SCOPE OF INVESTIGATION. Having
considered the complaint and the
motion for temporary relief, the U.S.
International Trade Commission, on
December 30, 1991, Ordered That-

(1) Pursuant to subsection (b) of
section 337 of the Tariff Act of 1930, as
amended, an investigation be instituted
to determine whether there is a violation
of subsection (a)(1J(B)(i) of section 337
in the importation into the United
States, the sale for importation, or the
sale within the United States after
importation of certain woodworking
accessories by reason of alleged
infringement of claims 1-17 or 18 U.S.
Letters Patent 4,805,505, and whether
there exists an industry in the United
States as required by subsection (a)(2)
of section 337.

(2] Pursuant to § 210.24(e)(8) of the
Commission's Interim Rules of Practice
and Procedure, the motion for temporary
relief under subsection (e) of section 337
of the Tariff Act of 1930, which was filed
with the complaint, be provisionally
accepted and referred to an
administrative law judge.

(3) For the purposes of the
investigation so instituted, the following
are hereby named as parties upon which
this notice of investigation shall be
served:

(a] The complainant is--Cantlin
Incorporated, 7 Deer Run Road, Lincoln
Massachusetts 01773.

(b) The respondents are the following
companies alleged to be in violation of
section 337, and are the parties upon
which the complaint and motion for
temporary relief are to be served:
Trend-lines, Inc., 170 Commercial Street,

Malden, Massachusetts 02148.
Taiwan Zest Industrial Co., Ltd., 2nd

Floor, No. 1-156 Mei Ts'un Road,
Taichung City, Taiwan.

Woodever Products Co., Ltd., Room H,
10th Floor, No. 24 Chi-Lin Road,
Taipei, Taiwan.

An Yun Industrial Co., Ltd., 64-2 Chiu-
Sir Lane, Peitun District, Taichung,
Taiwan.
(c) James M. Gould, Esq., and

Gabrielle Siman, Esq., Office of Unfair
Import Investigations, U.S. International
Trade Commission, 500 E Street, SW.,
room 401, Washington, DC 20436, who

shall be the Commission investigative
attorneys, parties to this investigation;
and

(4) For the investigation and
temporary relief proceedings so
instituted, Janet D. Saxon, Chief
Administrative Law Judge, U.S.
International Trade Commission, shall
designate the presiding administrative
law judge.

Responses to the complaint, the
motion for temporary relief and the
notice of investigation must be
submitted by the named respondents in
accordance with §§ 210.21 and 210.24 of
the Commission's Interim Rules of
Practice and Procedure. Pursuant to
§ § 201,16(d), 210.21(a), and 210.24(e)(9)
of the Commission's Rules, such
responses will be considered by the
Commission if received not later than
ten (10) days after the date of service by
the Commission of the complaint, the
motion for temporary relief and the
notice of investigation. Extensions of
time for submitting responses to the
complaint, the motion for temporary
relief and the notice of investigation will
not be granted unless good cause
therefor is shown.

Failure of a respondent to file a timely
response to each allegation in the
complaint, in the motion for temporary
relief and in this notice may be deemed
to constitute a waiver of the right to
appear and contest the allegations of the
complaint, the motion for temporary
relief and this notice, and to authorize
the administrative law judge and the
Commission, without further notice to
the respondent, to find the facts to be as
alleged in the complaint, motion for
temporary relief and this notice and to
enter both an initial determination and a
final determination containing such
findings, and may result in the issuance
of a limited exclusion order or a cease
and desist order or both directed against
such respondent.

Issued: December 30, 1991.
By order of the Commission.

Kenneth R. Mason,
Secretory.
[FR Doc. 92-187 Filed 1-3-02; 8:45 aml
BIWNO CODE 7020-02-

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

Nixon Presidential Historical Materials;
Opening of Materials
AGENCY: National Archives and Records
Administration.
ACTION: Notice of opening of materials.

SUMMARY: This notice announces the
opening of additional files from the

Nixon Presidential materials. Notice is
hereby given that, in accordance with
section 104 of title I of the Presidential
Recordings and Materials Preservation
Act (88 Stat. 1695:44 U.S.C. 2111 note)
and section 127542(b) of the Public
Access Regulations implementing the
Act (36 CFR part 1275), the agency has
identified, inventoried, and prepared for
public access integral file segments of
materials among the Nixon Presidential
materials.
DATES: The National Archives intends to
make the integral file segments
described in this notice available to the
public beginning February 19, 1992. In
accordance with 36 CFR 1275.44, any
person who believes it necessary to file
a claim of legal right or privilege
concerning access to these materials
should notify the Archivist of the United
States in writing of the claimed right,
privilege, or defense before February 12,
1992.
ADDRESSES: The materials will be made
available to the public at the National
Archives' facility located at 845 South
Pickett Street, Alexandria, Virginia.

Petitions concerning access must be
sent to the Archivist of the United
States, National Archives and Records
Administration, Washington, DC 20408.
FOR FURTHER INFORMATION CONTACT.
Clarence F. Lyons, Jr., Acting Director,
Nixon Presidential Materials Staff, 703-
756-6498.
SUPPLEMENTARY INFORMATION: The
integral file segments of textual
materials to be opened consist of 38.3
cubic feel

The White House Central Files Unit is
a permanent organization within the
White House complex that maintains a
central filing and retrieval system for
the records of the President and his
staff. This is the seventh of a series of
openings of Central Files; the previous
openings were on December 1, 1986;
March 22, 1988; December 9, 1988; July
17, 1989; December 15, 1989; and August
22, 1991.

Some of the materials designated for
opening on February 19, 1992, were
selected from the Subject Files of the
Central Files. The Subject Files are
based on an alphanumeric file scheme
of 61 primary subject categories. Listed
below are the primary subject categories
of the Subject Files that will be made
available to the public on February 19,
1992.

Subject category Federal Govermeint Volume
(FG) (cubic feet)

FG 6-0 Office of Special Trade
Representati ve ..................................... . .3

FG 14 Department of the Army ......... 1.0



418 Federal Register / Vol. 57, No. 3 / Monday, January 6, 1992 / Notices

Subject category Federal Government Volume
(FG) (cubic feet)

FG 15 Department of the Navy ........... 1.0
FG 16 Department of the Air Force .... 1.0

1 3.3

Two file groups from the Staff
Member and Office Files will also be
made available to the public. These
consist of materials that were
transferred to Central Files but were not
incorporated into the Subject Files.
Listed below are the Staff Member and
Office Files that will be made available
to the public on February 19, 1992.

VolumeFile Group (cubic feet)

Andre Buckles .......................................... 10.0
Edwin Harper ........................................... 25.0

35.0

A number of documents which were
previously withheld from public access
have been reviewed and declassified
under the Mandatory Review provisions
of Executive Order 12356 and will be
made available to the public on
February 19, 1992:

Volume (cubic
feet)

Previously restricted material ........... less than .1

Public access to some of the items in
the file segments will be restricted as
outlined in 36 CFR 1275.50 or 1275.52
(Public Access Regulations).

Dated: Deoember 30, 1991.
Claudine J. Wieher,
Acting Archivist of the United States.
[FR Doc. 92-155 Filed 1-3-92; 8:45 am]
BILLING CODE 7515-O-M

NATIONAL FOUNDATION ON THE

ARTS AND HUMANITIES

SES Performance Review Board

AGENCY: National Endowment for the
Arts, NFAH.
ACTION: Notice.

SUMMARY: Notice is hereby given of the
names of members of the Performance
Review Board for the National
Endowment of the Arts. This notice
supersedes all previous notices of the
PRB membership of the Agency.
DATE: January 6, 1992.
FOR FURTHER INFORMATION CONTACT:
Leon F. Williams, Assistant Director of
Personnel, National Endowment for the

Arts, 1100 Pennsylvania Avenue, NW.,
room 208, Washington, DC 20506, (202)
682-5405.
SUPPLEMENTARY INFORMATION: Sec.
4314(c) (1) through (5) of title 5, U.S.C.
requires each agency to establish, in
accordance with regulations prescribed
by the Office of Personnel Management,
one or more SES Performance Review
Boards. The Board shall review and
evaluate the initial appraisal of a senior
executive's performance by the
supervisor, along with any response by
the senior executive, and make
recommendations to the appointing
authority relative to the performance of
the senior executive.

The following persons have been
selected to serve on the Performance
Review Board of the National
Endowment for the Arts: Laurence M.
Baden, Deputy Chairman for
Management, Ana M. Steele, Director of
Program Coordination, Anne-Imelda
Radice, Senior Deputy Chairman,
Thomas S. Kingston, Assistant
Chairman for Operations (NEH).
Steven M. Klink,
Director of Personnel, National Endowment
for the Arts.
[FR Doc. 92-143 Filed 1-3-92; 8:45 am]
BILLING CODE 7537-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel In Biotic
Systems and Resources; Meeting

SUMMARY: In accordance with the
Federal Advisory Committee Act (Pub.
L. 92-463, as amended), the National
Science Foundation announces the
following meeting.
SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to review and
evaluate proposals and provide advice
and recommendations as part of the
selection process for award. Because the
proposals being reviewed include
information of a proprietary or
confidential nature, including technical
information; financial data, such as
salaries, and personal information
concerning individuals associated with
proposals, the meeting is closed to the
public. These matters are within
exemptions (4] and (6) of U.S.C. 552b (c),
Government in the Sunshine Act.

Name: Special Emphasis Panel in
Biotic Systems and Resources.

Dates & Times: January 22 & 23, 1992;
8:30 a.m.-5 p.m.

Location: National Science
Foundation Conference & Training
Center, 1110 Vermont Avenue NW.,
Washington, DC 20005, room 500E.

Type of Meeting: Closed.

Agenda: Review and evaluate
Doctoral Dissertation Research
Proposals.

Contact Person: Penelope Firth,
Program Director, Special Programs,
room 215, National Science Foundation,
Washington, DC 20550, (202) 357-3978.

Dated: December 30, 1991.
Modestine Rogers,
Acting Committee Management Officer.
[FR Doc. 92-123 Filed 1-3-92; 8:45 am]
BILLING CODE 7655411-U

Advisory Committee for Computer and
Computation Research, Meeting

In accordance with the Federal
Advisory Committee Act, Pub. L. 92-463
as amended, the National Science
Foundation announces the following
meeting:

Name: Advisory Committee for
Computer and Computation Research.

Date and Time: January 23 and 24,
1992; 9 a.m.-5 p.m.

Place: Room 500D-Albert Schweitzer
Room, 1110 Vermont Avenue, NW.,
Washington, DC.

Type of Meeting: Open.
Contact Person: Bruce H. Barnes,

Acting Director, Division of Computer
and Computation Research, room 304,
National Science Foundation, 1800 G St.,
NW., Washington, DC 20550, telephone:
(202) 357-9747, email:
bbarnes@note.nsf.gov Anyone planning
to attend this meeting should notify Dr.
Barnes no later than January 15,1992.

Summary Minutes: May be obtained
from the contact person listed above.

Purpose of Meeting: The Advisory
Committee will provide advice and
recommendations concerning support of
Computer Research.

Agenda:

Thursday, January 23, 1992

9 a.m. Welcome and Discussion of
Goals for the Meeting and Agenda (B.
Barnes and G. Andrews)

9:15 a.m. Approval of October 1990
Minutes and Discussion of
Informational Items

9:45 a.m. Workshop Reports
10:15 a.m. Break
10:30 a.m. Divisional Overview and

Status (B. Barnes)
11 a.m. Special Initiatives
12 noon Lunch
I p.m. Planning and Organizing

Session
1:30 p.m. Open Discussion on Funding

Priorities for the Division
3 p.m. CISE Overview (N.

Habermann-tentative)
4 p.m. Continued Discussion
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5 p.m. Adjournment

Friday, anuary 24, 1992

9 a.m. Discussion of Trends in
Computer Research and Their Impact
on the Divisions Programs (G.
Andrews and B. Barnes

12 noon Lunch
1 p.m. Remarks from Walter Massey,

Director, NSF (tentative)
2 p.m. Closing Remarks and Discussion
3 p.m. Adjournment

Dated: December 30, 1991.
Modestine Rogers,
Acting Committee Management Officer.
[FR Doc. 92-128 Filed 1-3-92; 8:45 am]
BILLING CODE 7555-01-U

Special Emphasis Panel In Cross-
Disciplinary Activities; Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L 92-463,
as amended) the National Science
Foundation announces the following
meeting.

Name: Special Emphasis Panel in
Cross-Disciplinary Activities.

Date and Time: January 22, 1992; 8:30
a.m. to 5 p.m.

Place: Duke University, Department of
Computer Science, Durham, NC 27706.

Type of Meeting: Closed.
Contact Person: John C. Cherniavsky,

Acting Head, Office of Cross-
Disciplinary Activities, room 436,
National Science Foundation,
Washington, DC 20550, Telephone: (202)
357-7349.

Purpose of Meeting: To Provide
advice and recommendations
concerning a research proposal
submitted to NSF for financial support.

Agenda: Site visit to review and
evaluate the University of Washington's
Research Proposal.

Reason for Closing: The proposal
being reviewed includes information of
a proprietary or confidential nature,
including technical information;
financial data, such as salaries; and
personal information concerning
individuals associated with the
proposals. These matters are within
exemptions 4 and 6 of 5 U.S.C. 552 b. (c)
(4) and (6) the Government in the
Sunshine Act.

Dated: December 30,1991.
Modestine Rogers,
Acting Committee Management Officer.
[FR Doc. 92-121 Filed 1-3-92; 8:45 am]
BILLING CODE 7555-01-M

Special Emphasis Panel in Cross-
Disciplinary Activities; Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92-463,
as amended) the National Science
Foundation announces the following
meeting.

Name: Special Emphasis Panel in'
Cross-Disciplinary Activities.

Date and Time: January 24,1992; 8:30
a.m. to 5 p.m.

Place: University of California,
Department of Computer Science, Los
Angeles, CA 90024.

Type of Meeting: Closed.
Contact Person: John C. Cherniavsky,

Acting Head, Office of Cross-
Disciplinary Activities, room 436,
National Science Foundation,
Washington, DC 20550, Telephone: (202)
357-7349.

Purpose of Meeting: To provide
advice and recommendations
concerning a research proposal
submitted to NSF for financial support.

Agenda: Site visit to review and
evaluate the University of Washington's
Research Proposal.

Reason for Closing: The proposal
being reviewed includes information of
a proprietary or confidential nature,
including technical information;
financial data, such as salaries; and
personal information concerning
individuals associated with the
proposals. These matters are within
exemptions 4 and 6 of 5 U.S.C. 552 b. (c)
(4) and (6) the Government in the
Sunshine Act,

Dated: December 30,1991.
Modestine Rogers,
Acting Committee Management Officer.
[FR Doc. 92-122 Filed 1-3-92; 8:45 am]
BILLING COOE 7555-01-M

Special Emphasis Panel In Cross-
Disciplinary Activities; Notice of
Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92-463,
as amended) the National Science
Foundation announces the following
meeting.

Name: Special Emphasis Panel in
Cross-Disciplinary Activities.

Date and Time: January 16, 1992; 8:30
a.m. to 5 p.m.

Place: University of Washington,
Department of Computer Science,
Seattle, WA 98195.

Type of Meeting: Closed.

Contact Person: John C. Cherniavsky,
Acting Head, Office of Cross-
Disciplinary Activities, Room 436,
National Science Foundation,
Washington, DC 20550, Telephone: (202)
357-7349.

Purpose of Meeting: To provide
advice and recommendations
concerning a research proposal
submitted to NSF for financial support.

Agenda: Site visit to review and
evaluate the University of Washington's
Research Proposal.

Reason for Closing: The proposal
being reviewed includes information of
a proprietary or confidential nature,
including technical information;
financial data, such as salaries; and
personal information concerning
individuals associated with the
proposals. These matters are within
exemptions 4 and 6 of 5 U.S.C. 552 b. (c)
(4) and (6) the Government in the
Sunshine Act.

Dated: December 30,1991.
Modestine Rogers,
Acting Committee Management Officer.
[FR Doc. 92-124 Filed 1-3-92; 8:45 am]
BILLING COE 75 1-01

Special Emphasis Panel in Materials
Research; Meetings

Name: Special Emphasis Panel in
Materials Research.

Type of Meeting: Closed.
Reason for Closing: The proposals

being reviewed include information of a
proprietary or confidential nature,
including technical information,
financial data, such as salaries; and
personal information concerning
individuals associated with the
proposals. These matters are within
exemptions (4) and (6) of 5 U.S.C.
552b(c), Government in the Sunshine
Act.

Purpose of Meetings: To provide
advice and recommendations
concerning support for Materials
Research Laboratories.

Contact: Dr. W. Lance Haworth,
Program Director, Materials Research
Laboratories, Division of Materials
Research, room 408, National Science
Foundation, Washington, DC 20550
Telephone (202) 357-9791.

Meeting Locations and Schedules

A. Materials Research Center, The Technological Institute, Northwestern University, Evanston, IL 60201 ...... 01/20/92 ................ 7 p.m-9 p.m,
01/21/92 ................ 8 a.m.-9 p.m.,
01/22/92 ................ 8 a.m.-5 p.m.
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B. Laboratory for Research on the Structure of Matter, University of Pennsylvania, 3231 Walnut Street, 01/26/92 ................ 7 p.m.-9 p.m.
Philadelphia, PA 19104. 01/27/92 ................ 8 a.m.-9 p.m.

01/28/92 ................ 8 a.m.-5 p.m.
.C. M aterials Science Center, Clark Hall, Cornell University ........................................................................................ 02/05/92 ................ 7 p.m.-9 p.m.

02/06/92............... 8 a.m.-9 p.m.
02/07/92 ................ 8 a.m.-5 p.m.

D. Materials Research Laboratories, University of California at San Diego, 9500 Cilman Drive. La Jolla, 02/18/92 ................ 7 p.m.-9 p.m.
CA 92093-0934. 02/19/92 ................ 8 a.m.-9 p.m.

02/20/92 ................ 8 a.m.-5 p.m.
E. Materials Research Laboratory, North Carolina State University, Raleigh, NC 27695-7919 ............................. 02/26/92 ................ 7 p.m.-9 p.m.

02/27/92 ................ 8 a.m.-9 p.m.
02/28/92 ................ 8 a.m.-5 p.m.

F. Materials Research Laboratory. University of California at Santa Barbara, Santa Barbara, CA 93106 ........ 03/24/92 ................ 7 p.m.-9 p.m.
03/25/92 ................ 8 a.m.-9 p.m.
03/26/92 ................ 8 a.m.-5 p.m.

G. Materials Research Laboratory on X-Rays and Materials Processing, University of Wisconsin- 03/30/92 ................ 7 p.m.-9 p.m.
Madison, 750 University Avenue, Madison, WI 53706. 03/31/92 ................ 8 a.m.-9 p.m.

04/01/92 ................ 8 a.m.-5 p.m.

Dated: December 30, 1991.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 92-127 Filed 1-3-92; 8:45 am]
BILUNG CODE 7555-01-M

Advisory Panel for Research In
Teaching and Learning; Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92-463,
as amended), the National Science
Foundation announces the following
meetings:

Name: Advisory Panel for Research in
Teaching and Learning.

Date and Time: January 16,1992; 8
a.m. to 5:30 p.m., January 17,1992; 8 a.m.
to 3 p.m.

Place: The River Inn, 924 25th Street,
NW., Washington, DC 20037.

Type of Meeting: Closed.
Contact Person: Raymond J. Hannapel

and Barbara Lovitts, Program Directors.
National Science Foundation, 1800 G
Street, NW., room 635-A, Washington,
DC 20550. Telephone: (202) 357-7071.

Purpose of Meeting: To provide
advice and recommendations
concerning Research in Teaching and
Learning proposals.

Agenda: Review and evaluate
Research in Teaching and Learning
proposals as part of the selection
process for awards.

Reason for Closing: The proposals
being reviewed include information of a
proprietary or confidential nature,
including technical information;
financial data, such as salaries; and
personal information concerning
individuals associated with the
proposals. These matters are within
exemptions 4 and 6 of 5 U.S.C. 552b
(c)(4) and (6) the Government in the
Sunshine Act.

Dated: December 30, 1991.
Modestine Rogers,
Acting Committee Management Officer.
[FR Doc. 92-125 Filed 1-3-92; 8:45 am]
BILLING CODE 7555-01-M

NUCLEAR REGULATORY
COMMISSION

[Docket No. 50-4431

Public Service Company of New
Hampshire Seabrook Station; Issuance
of Director's Decision Under 10 CFR
2.206

Notice is hereby given that the
Director, Office of Nuclear Reactor
Regulation (NRC), has issued a Decision
concerning a request filed pursuant to 10
CFR 2.206 by Mr. Michael C. Sinclair.
The Petition requested that the NRC
withhold a determination on whether
the directive in ALAB-941 regarding the
December 1990 exercise for the
Seabrook Nuclear Station was satisfied.
ALAB-941 describes the scope of the
June 1988 full-participation exercise at
Seabrook and directs that a deficiency
in the exercise be cured in a subsequent
exercise.

The Director of the Office of Nuclear
Reactor Regulation has determined that
the Petition should be denied. The
reasons for this Decision are explained
in the "Director's Decision Under 10
CFR 2.206," (DD 91-7), which is
available for public inspection in the
Commission's Public Document Room,
in the Gelman Building, Lower Level,
2120 L Street, NW., Washington, DC
20555 and at the Local Public Document
Room for the Seabrook facility located
at the Exeter Public Library, 47 Front
Street, Exeter, New Hampshire 03833.

A copy of the Decision will be filed
with the office of the Secretary for the
Commission's review in accordance
with 10 CFR 2.206(c). As provided in this
regulation, the decision will constitute

the final action of the Commission 25
days after issuance, unless the
Commission, on its own motion,
institutes review of the Decision within
that time period.

Dated at Rockville, Maryland, this 27th day
of December 1991.

For the Nuclear Regulatory Commission.
Thomas E. Murley,
Director, Office of Nuclear Reactor
Regulation.
[FR Doc. 92-160 Filed 1-3-92; 8:45 am]
BILUNG CODE 7590.-01M

[Docket No. 50-219]

GPU Nuclear Corporation; Issuance of
Amendment to Facility Operating
Ucense

The U.S. Nuclear Regulatory
Commission (Commission) has issued
Amendment No. 156 to Facility
Operating License No. DPR-16 issued to
GPU Nuclear Corporation (the licensee),
which revised the Technical
Specifications for operation of the
Oyster Creek Nuclear Generating
Station located in Ocean County, New
Jersey. The amendment is effective as of
the date of issuance.

The amendment modified the
Technical Specifications section 4.2.A
and 4.2.C.1 to delete restriction that the
refueling outage interval is not to exceed
20 months. This modification
accommodates implementation of a 21-
month operating cycle with a 3-month
refueling outage.

The application for the amendment
complies with the standards and
requirements of the Atomic Energy Act
of 1954, as amended (the Act), and the
Commission's rules and regulations. The
Commission has made appropriate
findings as required by the Act and the
Commission's rules and regulations in 10
CFR chapter I, which are set forth in the
license amendment.
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Notice of Consideration of Issuance of
Amendment and Opportunity for
Hearing in connection with this action
was published In the Federal Register on
September 25, 1991 (56 FR 48588). No
request for a hearing or petition for
leave to intervene was filed following
this notice.

The Commission has prepared an
Environmental Assessment related to
the action and has determined not to
prepare an environmental impact
statement. Based upon the
environmental assessment, the
Commission has concluded that the
issuance of this amendment will not
have a significant effect on the quality
of the human environment.

For further details with respect to the
action see (1) the application for
amendment dated August 19, 1991, as
revised August 29,1991, (2) Amendment
No. 156 to License No. DPR-16. (3) the
Commission's related Safety Evaluation,
and (4) the Commission's Environmental
Assessment. All of these items are
available for public inspection at the
Commission's Public Document Room,
the Gelman Building, 2120 L Street NW.,
Washington, DC 20555 and at the local
public document room located at the
Ocean County Library, Reference
Department, 101 Washington Street,
Toms River, New Jersey 08753. A copy
of items (2), (3) and (4) may be obtained
upon request addressed to the U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Director, Division of Reactor Projects-I/
II.

Dated at Rockville, Maryland this 27th day
of December 1991.

For the Nuclear Regulatory Commission.
John F. Stoiz,
Director, Project Directorate 1-4, Division of
Reactor Projects-IJI, Office of Nuclear
Reactor Regulation.
[FR Doc. 92-161 Filed 1-3-92; 8:45 am]
BILLING CODE 7590-01-M

DEPARTMENT OF STATE

Office of the Legal Adviser,
Submission of Claims Against Iraq to
the United Nations Compensation
Commission

[Public Notice 15451
This notice concerns the procedures

for filing a claim against Iraq with the
United Nations Compensation
Commission for losses, damage or injury
suffered as a result of Iraq's illegal
invasion and occupation of Kuwait. It
supplements Public Notice 148 (56
Federal Register 47979, September 23,
1991). For further information, and to
obtain c@aim forms, contact Ronald J.

Bettauer, Assistant Legal Adviser for
International Claims and Investment
Disputes, 2100 K Street, NW., suite 402,
Washington, DC 20037-7180. Telephone
(202] 632-5040.

The United Nations Compensation
Commission has approved and
circulated forms to be used by
individual claimants in filing claims for
losses up to $100,000 sustained as a
result of Iraq's illegal invasion and
occupation of Kuwait. Fixed amounts
may be claimed for departure ($2500 or
$4000, depending on whether the
claimant is filing additional claims),
serious personal injury ($2500), and the
death of a spouse, child or parent
($2500) without documentation of the
amount of loss. Where adequate
documentation is available, claimants
may claim compensation in any amount
up to $100,000. Individuals whose losses
exceed $100,000 can file for the first
$100,000 now and claim the rest at a
later stage.

Instructions on how to complete the
forms will be sent with the claim forms.
Claimants should note that, since an
expedited, simplified process is
envisaged, the Commission has decided
that no compensation will be given to
pay attorneys' fees or other expenses
incurred in the preparation of a claim. In
addition, any compensation, whether in
cash or in kind, received from any
source will be deducted from the total
amount of losses suffered.

A claim form must be filled out and
returned to the Office of the Assistant
Legal Adviser for International Claims
and Investment Disputes regardless of
whether claimants have already
registered their claims with the Office of
Foreign Assets Control in the
Department of the Treasury. The
Assistant Legal Adviser's office will
then consolidate the claims and submit
them to the Compensation Commission.
The Department will submit the claims
of United States citizens and, as
authorized by the claims criteria
adopted by the Governing Council of the
Compensation Commission, will be
prepared to consider submitting claims
of residents of the United States.

As of July 1, 1992, the Commission will
begin processing claims submitted by
governments up to that date. The final
deadline for the submission of claims by
Governments is July 1, 1993, but it is in
claimants' interest to have their claims
submitted as early as possible. The
Department needs time to review the
forms and documentation received,
follow up with claimants where
necessary, and prepare a consolidated
statement summarizing the claims.
Therefore, claimants wishing to ensure
that their claim is considered as soon as

possible should return completed
form(s) and documentation by March 1,
1992. The Department urges claimants to
file by this date, but in any event no
later than March 1, 1993.

Dated: December 23,1991.
Ronald J. Bettauer,
Assistant Legal Adviser for International
Claims andInvestment Disputes.
[FR Doc. 92-116 Filed 1-3-92; 8:45 am)
BILLING CODE 4710-11-10

Bureau of Oceans and International

Environmental and Scientific Affairs

[Public Notice 1544 ]

Conservation Measures for Antarctic
Fishing Under the Auspices of the
Commission for the Conservation of
Antarctic Marine Living Resources

AGENCY: Bureau of Oceans and
International Environmental and
Scientific Affairs, State.
ACTION:. Notice.

SUMMARY: At its Tenth Annual Meeting
in Hobart, Tasmania, October 21 to
November 1, 1991, the Commission for
the Conservation of Antarctic Marine
Living Resources (CCAMLR), of which
the United States is a member, adopted
the conservation measures listed below,
pending countries' approval, pertaining
to fishing in the CCAMLR Convention
Area in Antarctic waters. These were
agreed upon in accordance with article
IX, paragraph 6(A) of the Convention for
the Conservation of Antarctic Marine
Living Resources. The measures restrict
overall catches of certain species of fish,
prohibit the taking of certain species of
fish, list the fishing seasons, and define
reporting requirements. In addition, a
resolution was adopted to protect the
Seal Islands as a site for the CCAMLR
Ecosystem Monitoring Program (CEMP).
DATES: Persons wishing to comment on
the measures or desiring more
information should submit written
comments on or before February 3, 1992.
FOR FURTHER INFORMATION CONTACT.
Ray Arnaudo, Chief, Division of Polar
Affairs, Office of Oceans Affairs (OES/
OA), room 5801, Department of State,
Washington, DC 20520, (202) 647-3262.
SUPPLEMENTARY INFORMATION:

Conservation Measures Adopted at the
Tenth Meeting of CCAMLR

At its Tenth Annual Meeting in
Hobart, Tasmania, October 21 to
November 1, 1991, the Commission for
the Conservation of Antarctic Marine
Living Resources (CCAMLR) adopted
the following fifteen conservation
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measures and one resolution. The
conservation measures addressing catch
limitations were adopted in accordance
with Conservation measure 7/V and
therefore enter into force immediately.

Conservation Measures Adopted This
Year

CONSER VA TION MEASURE 29/X,
Minimisation of the Incidental
Mortality of Seabirds in the Course of
Longline Fishing or Longline Fishing
Research in the Convention Area

The Commission,
Noting the need to reduce the

incidental mortality of seabirds during
longline fishing by minimizing their
attraction to the fishing vessels and by
preventing them from attempting to
seize baited hooks, particularly during
the period when the lines are set,

Recognizing that successful
techniques for reducing the mortality of
albatrosses have been employed in the
longline fishery for tuna immediately to
the north of the Convention Area,

Agrees to the following measures to
reduce the possibility of incidental
mortality of seabirds during longline
fishing.

1. Fishing operations shall be
conducted in such a way that the baited
hooks sink as soon as possible after
they are put in the water.

2. During the setting of longlines at
night only, the minimum ship's lights
necessary for safety shall be used.

3. Trash and offal are not to be
dumped while longline operations are in
progress.

4. A streamer line designed to
discourage birds from settling on baits
during deployment of longlines shall be
towed during daylight operations. The
specification of the streamer line and its
method of deployment is given in the
Appendix to this Measure.

5. This Measure shall not apply to
designated research vessels
investigating better methods for
reducing incidental mortality of
seabirds.
CONSER VA TION MEASURE 30/X, Net
Monitor Cables

The use of net monitor cables on
harvesting vessels in the CCAMLR
Convention Area is prohibited from the
1994/95 fishing season.

CONSER VA TION MEASURE 31/X,
Notification that Members are
Considering Initiating a New Fishery

The Commission,
Recognising that in the past, Antarctic

fisheries have been initiated in the
Convention Area before sufficient
information was available upon which
to base management advice,

Noting that in recent years new
fisheries have started without adequate
information being available to evaluate
either the fishery potential or the
possible impacts on the target stocks or
species dependent on them,

Believing that without prior
notification of a new fishery, the
Commission is unable to fulfill its
function under article IX, hereby adopts
the following Conservation Measure in
accordance with article IX of the
Convention:

I. A new fishery, for the purposes of
this Conservation Measure, is a fishery
on a species using a particular fishing
method in a statistical subarea for
which:

(i) Information on distribution,
abundance, demography, potential yield
and stock identity from comprehensive
research/surveys or exploratory fishing
have not been submitted to CCAMLR; or

(iij Catch and effort data have never
been submitted to CCAMLR; or

(iii) Catch and effort data from the
two most recent seasons in which
fishing occurred have not been
submitted to CCAMLR.

2. A Member intending to develop a
new fishery shall notify the Commission
notless than three months in advance of
the next regular meeting of the
Commission, where the matter shall be
considered. The Member shall not
initiate a new fishery pending the
process specified in paragraphs 4 and 5
below:

3. The notification shall be
accompanied by as much of the
following information as the Member is
able to provide:

(i} The nature of the proposed fishery
including target species, methods of
fishing, proposed region and any
minimum level of catches that would be
required to develop a viable fishery;

(ii) Biological information from
comprehensive research/survey cruises,
such as distribution, abundance,
demographic data and information on
stock identity:

(iii) Details of dependent and
associated species and the likelihood of
them being affected by the proposed
fishery; and

(iv] Information from other fisheries in
the region or similar fisheries elsewhere
that may assist in the valuation of
potential yield:

4. The information provided in
accordance with paragraph 3, together
with any other relevant information,
shall be considered by the Scientific
Committee, which shall then advise the
Commission;

5. After its review of the information
on the proposed mew fishery, taking full
account of the recommendations and the

advice of the Scientific Committee, the
Commission may then take such action
as it deems necessary.

CONSER VA TION MEASURE 32/X,
Precautionary Catch Limitations on
Euphausia superba in Statistical Area
48

The total catch of Euphausia superba
in Statistical Area 48 shall be limited to
1.5 million tonnes in any fishing season.
A fishing season begins on 1 July and
finishes on 30 June of the following year.

This limit shall be kept under review
by the Commission, taking into account
the advice of the Scientific Committee.
Precautionary limits to be agreed by the
Commission on the basis of advice of
the Scientific Committee shall be
applied to subareas, or on such other
basis as the Scientific Committee may
advise, if the total catch in Statistical
Subareas 48.1, 48.2 and 48.3 in any
fishing season exceeds 620,000 tonnes.

For the purpose of implementing this
Conservation Measure the catches shall
be reported to the Commission on a
monthly basis.

CONSER VA TION MEASURE 33/X,
Prohibition of Directed Fishery on
Champsocephalus gunnari in Statistical
Subarea 48.3 for the 1991/92 Season

This Conservation Measure is
adopted in accordance with
Conservation Measure 7/V:

Directed fishing on Champsocephalus
gunnari in Statistical Subarea 48.3 is
prohibited in the 1991/92 season,
defined as the period from 2 November
1991 to the end of the Commission
meeting in 1992.

CONSER VA TION MEASURE 34/X,
Prohibition of Directed Fishery on
Notothenia gibberifrons,
Chaenocephalus aceratus,
Pseudochaenicthys georgion us,
Notothenia squamifrons, and
Patagonothen guntheri, in Statistical
Subarea 48.3 for the 1991/92 Season

This Conservation Measure is
adopted in accordance with
Conservation Measure 7/V:

Directed fishing on Notothenia
gibberifrons, Choenocephalus aceratus,
Pseudochaenicthys georgianus,
Notothenia squamifrons, and
Patagonothen guntheri in Statistical
Subarea 48.3 is prohibited in the 1991/92
season, defined as the period from 2
November 1991 to the end of the
Commission meeting in 1992.
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CONSER VA TION MEASURE 35/X,
Catch Limit on Dissostichus eleginoides
in Statistical Subarea 48.3 for the 1991/
92 Season

This Conservation Measure is
adopted in accordance with
Conservation Measure 7/X:

1. The total catch of Dissostichus
eleginoides in Statistical Subarea 48.3
caught in the 1991/92 season shall be
limited to 3500 tonnes.

2. For the purposes of the fishery for
Dissostichus eleginoides in Statistical
Subarea 48.3, the 1991/92 fishing season
is defined as the period from 2
November 1991 to the end of the
Commission meeting in 1992.

3. For the purpose of implementing
this Conservation Measure:

(i) the Catch Reporting System set out
in Conservation Measure 36/X shall
apply in the 1991/92 season,
commencing on 2 November 1991.

(ii) the Data Reporting System set out
in Conservation Measure 37/X shall
apply in the 1991/92 season,
commencing on 2 November 1991.

CONSER VA TION MEASURE 36/X
Five-day Catch and Effort Reporting
System in Statistical Subarea 48.3 for
the 1991/92 Season

This Conservation Measure is
adopted in accordance with
Conservation Measure 7/V where
appropriate:

1. For the purposes of this Catch and
Effort Reporting System the calendar
month shall be divided into six reporting
periods, viz: day I to day 5, day 6 to day
10, day 11 to day 15, day 1 to day 20,
day 21 to day 25 and day 26 to the last
day of the month. These reporting
periods are hereinafter referred to as
periods A, B, C, D, E and F.

2. At the end of each reporting period,
each Contracting Party shall obtain from
each of its vessels its total catch and
total days and hours fished for that
period and shall, by cable or telex,
transmit the aggregated catch and days
and hours fished for its vessels so as to
reach the Executive Secretary not later
than the end of the next reporting
period.

3. Such reports shall specify the month
and reporting period (A, B, C, D, E or F)
to which each report refers.

4. Immediately after the deadline has
passed for receipt of the reports for each
period, the Executive Secretary shall
notify all Contracting Parties engaged in
fishing activities in the area, of the total
catch taken during the reporting period,
the total aggregate catch for the season
to date together with an estimate of the
date upon which the total allowable
catch is likely to be reached for that

season. The estimate shall be based on
a projection forward of the trend in
daily catch rates, obtained using linear
regression techniques from a number of
the most recent catch reports.

5. At the end of every five reporting
periods, the Executive Secretary shall
inform all Contracting Parties of the
total catch taken during the five most
recent reporting periods, the total
aggregate catch for the season to date
together with an estimate of the date
upon which the total allowable catch is
likely to be reached for that season.

6. If the estimated date of completion
of the TAC is within five days of the
date on which the Secretariat received
the report of the catches, the Executive
Secretary shall inform all Contracting
Parties that the fishery will close on that
estimated day or on the day on which
the report was received, whichever is
the later.

CONSER VA TION MEASURE 37/X,
Effort and Biological Data Reporting
System for Dissostichus eleginoides
Statistical Subarea 48.3 for the 1991/92
Season

This Conservation Measure is
adopted in accordance with
Conservation Measure 7/V:

1. At the end of each reporting period,
as defined in Conservation Measure 36/
X, each Contracting party shall obtain
from each of its vessels the haul-by-haul
data required to complete the CCAMLR
fine-scale catch and effort data form for
longline fisheries (Form C2, Ver. 2). It
shall transmit those data to the
Executive Secretary not later than the
end of the following reporting period.

2. At the end of each month, each
contracting party shall obtain from each
of its vessels a representative sample of
length composition measurements from
the fishery (Form B2, Ver. 4). It shall
transmit those data to the Executive
Secretary not later than the end of the
following month.

3. Failure by a Contracting Party to
provide the haul-by-haul data for three
consecutive reporting periods shall
result in the closure of the fishery to
vessels of that Contracting Party. If the
Executive Secretary has not received
haul-by-haul data for two consecutive
reporting periods he shall notify the
Contracting Party that the fishery will
be closed to that Contracting party
unless those data (including arrears of
data] are provided by the end of the
next reporting period. If at the end of the
next reporting period those data have
still not been provided, the Executive
Secretary shall notify all Contracting
Parties of the closure of the fishery to
vessels of the Contracting Party which
has failed to supply the data as required.

4. Failure by a Contracting Party to
provide the length composition data for
three consecutive months shall result in
the closure of the fishery to vessels of
that Contracting Party. If the Executive
Secretary has not received length
composition data for two consecutive
months he shall notify the Contracting
Party unless those data (including
arrears of data) are provided by the end
of the next month. If at the end of the
next month those data have still not
been provided, the Executive Secretary
shall notify all Contracting Parties of the
closure of the fishery to vessels of the
Contracting Party which has failed to
supply the data as required.

CONSER VA TION MEASURE 38/X,
Limitation of the Total Catch of
Eletrona carlsbergi in Statistical
Subarea 48.3 for the 1991/92 Season

This Conservation Measure is
adopted in accordance with
Conservation Measure 7/V:

1. For the purpose of this
Conservation Measure the fishing
season is defined as the period from 2
November 1991 to the end of the
Commission meeting in 1992.

2. The total catch of Electrona
carlsbergi in the 1991/92 season shall
not exceed 345,000 tonnes in Statistical
Subarea 48.3.

3. In addition, the total catch of
Electrona carlsbergi in the 1991/92
season shall not exceed 53,000 tonnes in
the Shag Rocks region, defined as the
area bounded by 52°30S, 40°W; 52'30'S,
44°W; 54"30'S, 40°W and 54'30'S, 44"W.

4. In Statistical Subarea 48.3, the by-
catch of Notothenia gibberifrons shall
not exceed 500 tonnes and the by-catch
of any of the following species:
Notothenia rosii, Notothenia
squamifrons, Chaenocephalus aceratus,
Pseudochaenicthys georgianus, and
Champsocephalusgunnari shall not
exceed 300 tonnes.

5. The fishery in Statistical Subarea
48.3 shall close if the by-catch of any of
the species named in paragraph 4 above
reaches their by-catch limit of if the total
catch of Electrona carlsbergi reaches
245,000 tonnes, whichever comes first.

6. The fishery in the Shag Rocks
region shall close if the by-catch of any
of the species named in paragraph 4
above reaches their by-catch limit or if
the total catch of Electrona carlsbergi
reaches 53,000 tonnes, whichever comes
first.

7. If, in the course of the directed
fishery for Electrona carlsbergi, the by-
catch of any one haul of any of the
species named in paragraph 4 above
exceeds 5%, the fishing vessel shall
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move to another fishing ground within
the subarea.

8. For the purpose of implementing
this Conservation Measure:

(i) The Catch Reporting System set out
in Conservation Measure 40/X shall
apply in the 1991/92 season; and

(ii) The Data Reporting System set out
in Conservation Measure 39/X shall
apply in the 1991/92 season.

CONSER VA TION MEASURE 39/X,
Biological Data Reporting System for
Electrona carlsbergi, in Statistical
Subarea 48.3 for the 1991/92 Season

This Conservation Measure is
adopted in accordance with
Conservation Measure 7/V.

Each month the length composition of
a minimum of 500 fish, randomly
collected from the commercial fishery,
will be measured and the information
passed to the Executive Secretary not
later than the end of the month
following.

CONSER VA TION MEASURE 40/X,
Monthly Catch and Effort Reporting
System

This Conservation Measure is
adopted in accordance with
Conservation Measure 7/V where
appropriate:

1. For the purposes of this Catch and
Effort Reporting System the reporting
period shall be defined as one calendar
month.

2. At the end of each reporting period,
each Contracting Party shall obtain from
each of its vessels its total catch and
total days and hours fished for that
period and shall, by cable or telex,
transmit the aggregated catch and days
and hours fished for its vessels so as to
reach the Executive Secretary not later
than the end of the next reporting
period.

3. Such reports shall specify the month
to which each report refers.

4. Immediately after the deadline has
passed for receipt of the reports for each
period, the Executive Secretary shall
notify all Contracting Parties of the total
catch taken during the reporting period,
the total aggregate catch for the season
to date, together with an estimate of the
date upon which the total allowable
catch is likely to be reached for that
season. The estimate shall be based on
a projection forward of the trend in
daily catch rates, obtained using linear
regression techniques from a number of
the most recent catch reports.

5. In the case of finfish, if the
estimated date of completion of the TAC
is within one reporting period of the
date on which the Secretariat received
the report of the catches, the Executive
Secretary shall inform all Contracting

Parties that the fishery will close on that
estimated day or on the day on which
the report was received, whichever is
the later.

CONSER VA TION MEASURE 41/X,
Prohibition of Directed Fishing for
Finfish in Statistical Subarea 48.1 for
the 1991/92 Season

Taking of finfish, other than for
scientific research purposes, in
Statistical Subarea 48.1 is prohibited in
the 1991/92 season, defined as the
period from 2 November 1991 to the end
of the Commission meeting in 1992.

CONSER VA TION MEASURE 42/X,
Prohibition of Directed Fishing for
Finfish in Statistical Subarea 48.2 for
the 1991/92 Season

Taking of finfish, other than for
scientific research purposes, in
Statistical Subarea 48.2 is prohibited in
the 1991/92 season, defined as the
period from November 1991 to the end of
the Commission meeting in 1992.

CONSER VA TION MEASURE 43/X,
Prohibition of Directed Fishing for
Notothenia squamifrons Statistical
Division 58.4.4 (Ob and Lena Banks) for
the 1991/92 Season

Taking of Notothenia squamifrons,
other than for scientific research
purposes, in Statistical Division 58.4.4
(Ob and Lena Banks) is prohibited in the
1991/92 season, defined as the period
from 2 November 1991 to the end of the
Commission meeting in 1992.

RESOLUTION 81X, Protection of the
Seal Island CEMP Site

1. The Commission noted that a
program of long-term studies is being
undertaken at the Seal Islands, South
Shetland Islands, as part of the
CCAMLR Ecosystem Monitoring
Program (CEMP). Recognizing that these
studies may be vulnerable to accidental
or willful interference, the Commission
expressed its concern that this CEMP
site, the scientific investigations, and the
Antarctic marine living resources
therein be protected.

2. Therefore, the Commission
considers it appropriate to accord
protection to the Seal Islands CEMP
Site.

3. Members are requested to comply,
on a voluntary basis, with the provisions
of the draft management plan for the
Seal Islands CEMP Site pending the
conclusion of consultations with SCAR,
the Antarctic Treaty Consultative
Parties and, if appropriate, the
Contracting Parties to other components
of the Antarctic Treaty System.

4. It was agreed that, in accordance
with article X, the Commission would

draw this Resolution to the attention of
any State that is not a Party to the
Convention and whose nationals or
vessels are present in the Convention
Area.

Other Conservation Measures In Force
The Commission agreed that

Conservation Measures 2/I1 (as
amended by Conservation Measure 19/
IX to delete the reference to
Champsocephalus qunnari), 3/IV, 4/V,
and 7/V and 16/IX should remain in
force as they stand. Conservation
Measures 20/IX to 28/IX inclusive
expired at the end of the 1990/91 season.

Catch Reporting
Catches of D. eleginoides, including

haul by haul data, should be reported to
the Secretariat every five days,
according to the system as described in
Conservation Measure 36/X. Biological
data, however, should be reported
monthly according to the protocols set
out in Conservation Measure 37/IX.

Catches of E. carlsbergi, should be
reported to the Secretariat at the end of
each calendar month, according to the
system described in Conservation
Measure 40/X. In addition, biological
data should be reported every month in
accordance with Conservation Measure
39/X.

Dated: December 20,1991.
Raymond Arnaudo,
Chief, Division of Polar Affairs, Office of
Oceans Affairs.
[FR Doc. 92-117 Filed 1-3-92; 8:45 am]
BILLING CODE 4710-09-M

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

Aircraft Accessibility Federal Advisory
Committee

AGENCY: Department of Transportation
(DOT), Office of the Secretary.
ACTION: Notice of establishment of
federal advisory committee.

SUMMARY: This notice announces the
establishment of an advisory committee
to provide guidance to the Department
of Transportation (DOT) concerning
access to lavatories on narrow-body
aircraft for persons with disabilities,
including persons in wheelchairs.
Aircraft Accessibility Federal Advisory
Committee Charter

I. Purpose
This charter establishes a federal

advisory committee to provide guidance
to the Department of Transportation
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(DOT) concerning access to lavatories
on narrow body aircraft for persons
with disabilities including persons who
use wheelchairs. It sets forth guidelines
for operation of the committee in
accordance with the Federal Advisory
Committee Act 5 U.S.C. app. I (FACA),
and the Department's regulations on
Federal Advisory Committee, 49 CFR
part 95.

IL Sponsor and Office Providing Support
Services

The Office of the Assistant Secretary
for Policy and International Affairs will
sponsor the committee. The Office of
Transportation Regulatory Affairs will
provide support services.

III. Scope of Objectives

(a) The committee will advise the
Secretary of DOT on issues necessary
for further rulemaking to implement the
Air Carrier Access Act of 1986. The
committee will advise the Department
on matters such as:

1. Whether it is feasible to design a
toilet that can be fitted into narrow body
aircraft that will accommodate persons
with disabilities, including those who
use wheelchairs;

2. For the various cabin configurations
of different aircraft types under 200
seats, what physical layouts are
possible to offer passengers at least
visual privacy, and the ability to
maneuver in the lavatories?

3. What physical layouts are possible
which would provide disabled
passengers full maneuvering room using
an on-board chair inside the lavatory?
What layouts would provide partial
accessibility, (e.g. a privacy area curtain
outside the lavatory)?

4. Which designs can be accomplished
without the loss of revenue seats?
Which design can be accomplished with
only a minimal loss of revenue seats?

5. How would such arrangements
impact on the passengers traffic within
the cabin, flight attendant duties in
galleys, and the opportunity for
passengers to use other lavatories?

6. How might such arrangements
impair safety?

7. In small planes, where can the aisle
chairs be stored?

8. Down to what size airplanes and
what types can such requirements
reasonably be imposed?

9. Should the requirements for
accessible lavatories be made a function
of stage length (i.e. the length of the
flight which the aircraft performs)
instead of airplane size, and if so for
what stage lengths should such
requirements be improved?

The Department will use advice
provided by the committee to develop a

notice of proposed rulemaking and a
final rule.

(b) The committee shall act solely in
an advisory capacity to the Department
and shall neither exercise any program
management responsibility nor make
decisions directly affecting the matters
on which it provides advice.

IV. Duties

Consistent with the scope and
objectives described in Section of this
charter, the committee is authorized to:

(a) Review comments submitted to
Docket No 46812 in response to the
Supplemental Notice of proposed
rulemaking published in the Federal
Register on March 6, 1990.

(b) Provide a forum for discussion of
issues that will be covered in the
proposed and final rules.

(c) Respond to specific assignments
made by the sponsor.

V. Membership

(a) The committee will consist of
approximately 20 members appointed by
the Assistant Secretary for Policy and
International Affairs with the approval
of the Secretary. Members will be
representative of organizations that
have an interest in gaining access to
lavatories in narrow body aircraft and
airline industry representatives.

(b) The membership will be balanced
in terms of points of view represented.

VI. Chairperson(s)

The Chairperson(s] will be appointed
by the Assistant Secretary for Policy
and International Affairs.

VII. Meetings

(a) The Committee and any
subcommittee will meet and terminate
at the call of the designated federal
official. Agenda will be reviewed and
approved by the designated federal
official.

(b) Each committee and subcommittee
meeting will be open to the public. A
notice of each meeting will be published
in the Federal Register at least fifteen
days in advance of the meeting. Shorter
notice is permissible in cases of
emergency, but the reason for the
emergency must be reported in the
notice.

(c) Detailed minutes of each meeting
will be kept and their accuracy certified
to by the committee chairperson. The
minutes will include the time and place
of the meetings, a record of the persons
present, a complete summary of matters
discussed and conclusions reached, if
any, by the committee or any
subcommittee.

VIII. Compensation for Non-Federal
Members

Non-federal government members
serve without compensation, but may be
reimbursed for expenses.

IX. Estimated Annual Cost to the
Government

Some cost to the government is
anticipated. However, should cost be
incurred, in no event will those costs
exceed $50,000 and one quarter person
years, which is the ceiling for this
committee. No government staff
positions are being allocated to the
committee on a full-time basis.

X. Public Interest
The information and use of the

committee is determined to be in the
public interest in connection with the
performance of duties imposed on the
Department of Transportation by law.

XL Effective Date
This charter is effective fifteen days

after publication in the Federal Register,
and terminates upon completion of the
subject rulemaking or two years after
this date, whichever occurs first, unless,
before such time, it is extended in
accordance with the FACA and other
applicable requirements.
FOR FURTHER INFORMATION CONTACT:.
Donald R. Trilling, Director, Office of
Transportation Regulatory Affairs,
Department of Transportation, 400 7th
Street, SW., Washington, DC 20590,
Telephone (202) 336-4220, or Ira Laster,
Jr., Senior Program Coordinator, Office
of Transportation Regulatory Affairs,
Department of Transportation, 400 7th
Street, SW., Washington, DC 20590,
Telephone (202) 366-4859.

Issued on December 27, 1991.
Jeffrey N. Shane,
Assistant Secretory for Policy and
International Affairs.
[FR Doc. 92-145 Filed 1-3-9Z 8.45 aml

INS CODE 4g910-"

Federal Aviation Administration

Acceptance of Noise Exposure Maps
and Request for Review of Noise
Compatibility Program for McClellan-
Palomar Airport, Carlsbad, California

AGENCY: Federal Aviation
Administration, DOT.
ACTION Notice.

SUMMRY: The Federal Aviation
Administration (FAA) announces its
determination that the noise exposure
maps submitted by the County of San
Diego, California for the McClellan-
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Palomar Airport under the provisions of
title I of the Aviation Safety and Noise
Abatement Act of 1979 (Pub. L 96-193)
and 14 CFR part 150 are in compliance
with applicable requirements. The FAA
also announces that it is reviewing a
proposed noise compatibility program
that was submitted for the McClellan-
Palomar Airport under part 150 in
conjunction with the noise exposure
map, and that this program will be
approved or disapproved on or before
June 17, 1992.

EFFECTIVE DATE: The effective date of
the FAA's determination on the noise
exposure maps and of the start of its
review of the associated noise
compatibility program is December 20,
1991. The public comment period ends
February 18, 1992.

FOR FURTHER INFORMATION CONTACT.
William T. Johnstone, Airport Planner,
Federal Aviation Administration,
Planning Section, AWP-611.3, P.O. Box
92007, Worldway Postal Center, Los
Angeles, California 90009-2007,
Telephone (310) 297-1621. Comments on
the proposed noise compatibility
program should also be submitted to the
above office.

SUPPLEMENTARY INFORMATION: This
notice announces that the FAA finds
that the noise exposure maps submitted
for the McClellan-Palomar Airport are in
compliance with applicable
requirements of Part 150, effective
December 20, 1991. Further, FAA is
reviewing a proposed noise
compatibility program for that airport
which will be approved or disapproved
on or before June 17, 1992. This notice
also'announces the availability of this
program for public review and comment.

Under section 103 of title I of the
Aviation Safety and Noise Abatement
Act of 1979 (hereinafter referred to as
"the Act"), an airport operator may
submit to the FAA noise exposure maps
which meet applicable regulations and
which depict noncompatible land uses
as of the date of submission of such
maps, a description of projected aircraft
operations, and the ways in which such
operations will affect such maps. The
Act requires such maps to be developed
in consultation with interested and
affected parties in the local community,
government agencies, and persons using
the airport.

An airport operator who has
submitted noise exposure maps that are
found by FAA to be in compliance with
the requirements of Federal Aviation
Regulations (FAR) part 150, promulgated
pursuant to title I of the Act, may submit
a noise compatibility program for FAA

approval which sets forth the measures
the operator has taken or proposes for
the reduction of existing noncompatible
uses and for the prevention of the
introduction of additional non-
compatible uses.

The County of San Diego, California,
submitted to the FAA on October 12,
1990, noise exposure maps, descriptions
and other documentation which were
produced during the preparation of the
McClellan-Palomar Airport Noise
Compatibility Study dated August 1990.
It was requested that the FAA review
this material as the noise exposure
maps, as described in section 103(a)(1)
of the Act, and that the noise mitigation
measures, to be implemented jointly by
the airport and surrounding
communities, be approved as a noise
compatibility program under section
104(b) of the Act.

The FAA has completed its review of
the noise exposure maps and related
descriptions submitted by the County of
San Diego. The specific .maps under
consideration are Exhibits Q and R in
the submission. The FAA has
determined that these maps for
McClellan-Palomar Airport are in
compliance with applicable
requirements. This determination is
effective on December 20, 1991. FAA's
determination on an airport operator's
noise exposure maps is limited to a
finding that the maps were developed in
accordance with the procedures
contained in appendix A of FAR part
150. Such determination does not
constitute approval of the applicant's
data, information or plans, or a
commitment to approve a noise
compatibility program or to fund the
implementation of that program.

If questions arise concerning the
precise relationship of specific
properties to noise exposure contours
depicted on a noise exposure map
submitted under section 103 of the Act,
it should be noted that the FAA is not
involved in any way in determining the
relative locations of specific properties
with regard to the depicted noise
contours, or in interpreting the noise
exposure maps to resolve questions
concerning, for example, which
properties should be covered by the
provisions of section 107 of the Act.
These functions are inseparable from
the ultimate land use control and
planning responsibilities of local
government. These local responsibilities
are not changed in any way under part
150 or through FAA's review of noise
exposure maps. Therefore, the
responsibility for the detailed overlaying
of noise exposure contours onto the map
depicting properties on the surface rests
exclusively with the airport operator

which submitted those maps, or with
those public agencies and planning
agencies with which consultation is
required under section 103 of the Act.
The FAA has relied on the certification
by the airport operator, under § 150.21 of
FAR part 150, that the statutorily
required consultation has been
accomplished.

The FAA has formally received the
noise compatibility program for the
McClellan-Palomar Airport, on
December 29, 1991. Preliminary review
of the submitted material indicates that
it conforms to the requirements for the
submittal of noise compatibility
programs, but that further review will be
necessary prior to approval or
disapproval of the program. The formal
review period, limited by law to a
maximum of 180 days, will be completed
on or before June 18, 1992.

The FAA's detailed evaluation will be
conducted under the provisions of 14
CFR part 150, § 150.33. The primary
considerations in the evaluation process
are whether the proposed measures may
reduce the level of aviation safety,
create an undue burden on interstate or
foreign commerce, or be reasonably
consistent with obtaining the goal of
reducing existing noncompatible land
uses and preventing the introduction of
additional noncompatible land uses.

Interested persons are invited to
comment on the proposed program with
specific reference to these factors. All
comments, other than those properly
addressed to local land use authorities,
will be considered by the FAA to the
extent practicable. Copies of the noise
exposure maps, the FAA's evaluation of
the maps, and the proposed noise
compatibility program are available for
examination at the following locations:

Federal Aviation Administration, 800
Independence Avenue, SW., room 617,
Washington, DC 20591.

Federal Aviation Administration,
Western-Pacific Region, Airports
Division, AWP-600, 15000 Aviation
Blvd., room 3E24, Hawthorne, CA
90261.

County of San Diego, Department of
Public Works, 5555 Overland Avenue,
San Diego, CA 92123.

McClellan-Palomar Airport, 2198
Palomar Airport Road, Carlsbad, CA
92008.

Questions may be directed to the
individual named above under the
heading, FOR FURTHER INFORMATION
CONTACT.
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Issued in Hawthorne, California on
December 20,1991,
Herman C. Bliss,
Manager, Airports Division, Western-Pacific
Region.
[FR Doc. 92-148 Filed 1-3-92; 8:45 am]
BILtJNG CODE 4910-13-M

National Highway Traffic Safety
Administration

[Docket No. 91-51; Notice 2;, Docket No. 91-
60; Notice 21

The Clarity Group, Inc.; Solectria Corp.;
Extension of Time To Comment on
Petition for Temporary Exemption
From Several Federal Motor Vehicle
Safety Standards

On December 4, 1991, the National
Highway Traffic Safety Administration
(NHTSA), published notice of receipt of
a petition from The Clarity Group, Inc.,
dba Electric Transportation
Applications, for temporary exemption
from several Federal motor vehicle
safety standards (56 FR 63546). The
comment closing date on the notice is
January 3, 1992. Ford Motor Company
has petitioned for an extension of time
in which to comment. December 20,
1991, is the last working day for Ford,
prior to its Christmas and New Year's
recess, and it does not return to work
until January 2, 1992. Because it has an
active electric vehicle program, it
believes it can provide information
helpful to NHTSA in its deliberations on
the merits of the petition. Ford requested
a 30-day extension.

On December 17, 1991, the agency
published a similar notice with respect
to a petition by Solectria Corporation for
a temporary exemption from several
Federal motor vehicle safety standards
(56 FR 65531). The comment due date on
this notice is January 16,1992. Because
part of the comment period for this
notice also falls during holiday recesses,
the agency believes that it is in the
public interest to extend the comment
date on this notice as well.

Accordingly, in consideration of the
foregoing, the due dates for comments
on Docket 91-51 and Docket 91-60 are
hereby extended to January 31, 1992.

Authority: 15 U.S.C. 1410; delegations of
authority at 49 CFR 1.50 and 501.8.

Issued: December 30, 1991.
Barry Felrice,
Associate Administrator forRulemaking.
[FR Doc. 92-118 Filed 1-3-92; 8:45 aml
BILWNO COOE 410-59-M

[Docket No. 91-61; Notice 1]

Solar Electric Engineering, Receipt of
Petition for Temporary Exemption
From Five Federal Motor Vehicle
Safety Standards

Solar Electric Engineering of Santa
Rosa, California, has applied for a
temporary exemption from five Federal
motor vehicle safety standards for
passenger cars and trucks that it
converts to electric power. The basis of
the petition is that an exemption will
facilitate the development and field
evaluation of low-emission motor
vehicles.

Notice of receipt of the petition is
published in accordance with agency
regulations on the subject (49 CFR part
555), and does not represent any
judgment of the agency on the merits of
the petition.

Petitioner intends to convert 1992
model Ford Escort passenger cars, and
Chevrolet S10 pickup trucks to electric
power, as well as certain other
unspecified passenger cars certified as
conforming to the Federal motor vehicle
safety standards. The Fords will be
marketed under the name "Electron-
One", and the Chevrolets under the
name "Electron-Two." The basis of the
petition is that a temporary exemption
would facilitate the development and
field evaluation of a low-emission motor
vehicle, as provided by 49 CFR 555.6(c).

The vehicles to be converted have
been certified by their original
manufacturers to conform to all
applicable Federal motor vehicle safety
standards. However, petitioner has
determined that the vehicles may not
conform with all or part of five Federal
motor vehicle safety standards after
their modification. The standards and
sections for which exemptions are
requested are discussed more fully
below.

1. Standard No. 103, Windshield
Defrosting and Defogging Systems.

2. Standard No. 105, Hydraulic Brake
Systems.

Petitioner states that the vehicles
originally conform to these standards,
but it is unsure whether performance
requirements are met after conversion.

3. Standard No. 201, Occupant Crash
Protection.

4. Standard No. 204, Steering Control
Rearward Displacement.

5. Standard No. 208, Occupant Crash
Protection.

None of the impact protection
materials of vehicles certified to comply
with Standard No. 201 are removed as
part of the conversion, and the vehicle's
original restraint system conforming to
Standard No. 208 remains in place.

However, the petitioner is unsure
whether performance differs "since the
weight and mass has (sic) been altered.'

According to the petitioner, an
exemption would facilitate the
development and field evaluation of a
low-emission motor vehicle by enabling
the petitioner to produce and market its
vehicles. Such exemption would not
unduly degrade the safety of the vehicle
because of its intended use in low speed
urban areas.

Further, argues the petitioner, granting
the exemption would be in the public
interest and consistent with the National
Traffic and Motor Vehicle Safety Act
because the vehicles would "reduce air
pollution at street level and lessen the
dependence of the United States on
importation of petroleum."

Interested persons are invited to
submit comments on the petition
described above. Comments should
refer to the docket number and be
submitted to: Docket Section, National
Highway Traffic Safety Administration,
room 5109, 400 Seventh Street, SW.,
Washington, DC 20590. It is requested
but not required that 10 copies be
submitted.

All comments received before the
close of business on the closing date
indicated above will be considered and
will be available for examination in the
docket at the above address both before
and after that date. To the extent
possible, comments filed after the
closing date will also be considered.
Notice of final action on the petition will
be published in the Federal Register
pursuant to the authority indicated
below.

Comment closing date: February 3,
1992.

Authority: 15 U.S.C. 1410; delegations of
authority at 49 CFR 1.50, and 501.8.

Issued on December 30, 1991.
Barry Felrice,
Associate Administrator forRulemaT'ng.
[FR Doc. 91-119 Filed 1-3-92; 8:45 am]
BILUNG CODE 4910-5-U

DEPARTMENT OF THE TREASURY

Public Information Collection
Requirements Submitted to OMB for
Review

December 30, 1991.
The Department of Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Public Law 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
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Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, room 3171 Treasury Annex,
1500 Pennsylvania Avenue, NW.,
Washington, DC 20220.

Internal Revenue Service

OMB Number: 1545--0205.
Form Number: IRS Form 5452.
Type of Review: Revision.
Title: Corporate Report of

Nondividend Distributions.
Description: Form 5452 is used by

corporations to report their nontaxable
distributions as requested by Internal
Revenue Code [IRC) section 6042(d)(2).
The information is used by IRS to verify
that the distributions are nontaxable as
claimed.

Respondents: Farms, Businesses or
other for-profit, small businesses or
organizations.

Estimated Number of Respondents!
Recordkeepers: 1,700.

Estimated Burden Hours Per
Respondent/Recordkeeper

Recordkeeping-24 hours, 9 minutes.
Learning about the form or the law-1

hour, 20 minutes.
Preparing the form-3 hours, 39

minutes.
Copying, assembling, and sending the

form to IRS-32 minutes.
Frequency of Response: On occasion.
Estimated Total Reporting!

Recordkeeping Burden: 50,439 hours.
OMB Number 1545-1099.
Form Number: IRS Form 8811.
Type of Review: Extensive.
Title: Information Return for Real

Estate Mortgage Investment Conduits
(REMICs) and Issuers of Collateralized
Debt Obligations.

Description: Form 8811 will be used to
collect the name, address, and phone
number of representative of a Real
Estate Mortgage Investment Conduit
(REMIC) who can provide brokers with
the correct income amounts that the
broker's clients must report on their
income tax returns. It is estimated that
there are some 1,000 REMICs currently
in existence.

Respondents: Businesses or other for-
profit.

Estimated Number of Respondents!
Recordkeepers: 1,000.

Estimated Burden Hours Per
Respondent/Recordkeeper

Recordkeeping--2 hours, 38 minutes.
Learning about the form or the law-

24 minutes.
Preparing, copying, assembling, and

sending the form to the IRS-27
minutes.

Frequency of Response: Other
(Taxpayer must only file once for each
obligation issued.)

Estimate Total Reporting!
Recordkeeping Burden: 3,490 hours.

Clearance Officer Garrick Shear (202)
535-4297, Internal Revenue Service,
room 5571, 1111 Constitution Avenue,
NW., Washington, DC 20224.

OMB Reviewer: Milo Sunderhauf
(202) 395-6880, Office of Management
and Budget, room 3001, New Executive
Office Building, Washington, DC 20503.
Lois K. Holland,
Departmental Reports Management Officer.
[FR Doc. 92-113 Filed 1-3-92; 8:45 am]
BILLING CODE 43-1-

Public Information Collection
Requirements Submitted to OMB for
Review

December 30, 1991.
The Department of the Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Public Law 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments Regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, room 3171 Treasury Annex,
1500 Pennsylvania Avenue, NW.,
Washington, DC 20220.

Bureau of Alcohol, Tobacco and
Firearms

OMB Number. 1512-0059.
Form Number: ATF F 5120.29.
Type of Review. Extension.
Title: Bonded Wineries-Formula and

Process for Wine, Letterhead
Applications and Notices Relating to
Formula Wine.

Description: ATF F 5120.29 is
completed by proprietors of bonded
wineries who intend to produce wine, to
ensure that the formulas and processes
used in the production of wine are in
accordance with the regulations of the
Federal Alcohol Administration Act and
the Internal Revenue Code.

Respondents: Businesses or other for-
profit, small businesses or organizations.

Estimated Number of Respondents:
600.

Estimated Burden Hours Per
Respondent. 2 hours.

Frequency of Response: On occasion.
Estimated Total Reporting Burden:

1.200 hours.
OMB Number 1512-0092.

Form Number. ATF F 5100.31 (1648/
1649/1650).

Type of Review Extension.
Title: Application for Certification/

Exemption of Label/Bottle Approval
Under the Federal Alcohol
Administration Act.

Description: The Federal Alcohol
Administration Act regulates the
labeling of alcoholic beverages and
designates the Treasury Department to
oversee compliance with regulations.
This form is completed by the regulated
industry and submitted to Treasury as
an application to label their products.
Treasury oversees label application to
prevent consumer deception and to
deter falsification of unfair advertising
practices on alcoholic beverages.

Respondents: Businesses or other
profit, Small businesses or
organizations.

Estimated Number of Respondents:
6,060.

Estimated Burden Hours Per
Respondent: 30 minutes.

Frequency of Response: On occasion.
Estimated Total Reporting Burden:

27,300 hours.
Clearance Officer Robert N. Hogarth

(202) 927-8930, Bureau of Alcohol,
Tobacco and Firearms, room 3200, 650
Massachusetts Avenue, NW.,
Washington, DC 20226.
OMB Reviewer. Milo Sunderhauf

(202) 395-6880, Office of Management
and Budget, room 3001, New Executive
Office Building, Washington, DC 20503.
Lois K. Holland.
Departmental Reports Management Officer.
[FR Doc. 92-153 Filed 1-3-92; 8:45 am]
BILUNG CODE 4810-31-1

Fiscal Service

Renegotiation Board Interest Rate
Prompt Payment Interest Rate
Contracts Disputes Act

Although the Renegotiation Board is
no longer in existence, other Federal
Agencies are required to use interest
rates computed under the criteria
established by the Renegotiation Act of
1971 (Pub. L. 92-41). For example, the
Contracts Disputes Act of 1978 (Pub. L.
95-563) and the Prompt Payment Act
(Pub. L. 97-177) are required to calculate
interest due on claims ..... at a rate
established by the Secretary of the
Treasury pursuant to Public Law 92-41
(85 Stat. 97) for the Renegotiation
Board."

Therefore, notice is hereby given that,
pursuant to the above mentioned
sections, the Secretary of the Treasury
has determined that the rate of interest
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applicable for the purpose of said
sections, for the period beginning
January 1, 1992 and ending on June 30,
1992, is 67/s% per centum per annum.

Dated: December 18, 1991.
Gerald Murphy,
Fiscal Assistant Secretary.
[FR Doc. 92-154 Filed 1-3-1992; 8:45 am]
BILLING CODE A10-35-U
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Sunshine Act Meetings Federal Register

Vol. 57. No. 3
Monday, January 6. 1992

This section of the FEDERAL REGISTER
contains notices of meetings published
under the "Government in the Sunshine
Act" (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

FEDERAL ELECTION COMMISSION
DATE AND TIME: Tuesday, January 7,
1992, 10 a.m.

PLACE: 999 E Street, NW., Washington,
DC.
STATUS: This meeting will be closed to
the public.

ITEMS TO BE DISCUSSED:

Compliance matters pursuant to 2 U.S.C.
§ 437g.

Audits conducted pursuant to 2 U.S.C. j 437g.
§ 438(b), and Title 26, U.S.C.

Matters concerning participation in civil
actions or proceedings or arbitration.

Internal personnel rules and procedures or
matters affecting a particular employee..

DATE AND TIME: Thursday, January 9,
1992, 10 a.m.

PLACE: 999 E Street, NW., Washington,
DC (Ninth Floor).

STATUS: This meeting will be open to the
public.
ITEMS TO BE DISCUSSED:

Correction and Approval of Minutes
Title 26 Certification Matters

Advisory Opinion 1991-36: Mr. John E.
Impert, Assistant General Counsel of The
Boeing Company

Technical and Conforming Amendments to
Honoraria Regulations

Administrative Matters
*t * a * ,*

PERSON TO CONTACT FOR INFORMATION:
Mr. Fred Eiland, Press Officer,
Telephone: (202) 376-3155.
Delores Harris,
Administrative Assistant.
[FR Doc. 92-283 Filed 1-2-92; 2:44 pm)

BILUNG CODE 6715-01-M
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DEPARTMENT OF ENERGY

Office of Conservation and
Renewable Energy

10 CFR Part 455

[Docket No. CE-RM-91-1301

Grant Programs for Schools and
Hospitals and for Buildings Owned by
Units of Local Government and Public
Care Institutions

AGENCY: Office of Conservation and
Renewable Energy, Department of
Energy.
ACTION: Notice of proposed rulemaking
and public hearings.

SUMMARY: Today the Department of
Energy (DOE) is proposing revisions to
the regulations for its Grant Programs
for Schools and Hospitals and for
Buildings Owned by Units of Local
Government and Public Care
Institutions, also known as the
Institutional Conservation Program
(program, Institutional Conservation
Program, or ICP) and is requesting
public comment. The program provides
grants to institutions to fund detailed
energy audits, called technical
assistance programs (TAs), and energy
conservation measures (ECMs). The
purpose of the proposed revisions is to
provide States and institutional grantees
more specific guidance in some areas of
program operation and more flexibility
in other areas. The revisions are also
intended to improve DOE's ability to
assist States, institutions, and other
interested parties in improving energy
efficiency, reducing energy costs, and
leveraging available resources. In a
number of cases, the revisions reflect
changes to the program made by the
State Energy Efficiency Programs
Improvement Act of 1990 (Pub. L 101-
440).
DATES: Written comments (ten copies) in
response to this Notice must be received
by DOE on or before February 14, 1992
to ensure their consideration. Three
public hearings are scheduled to be
held: in Washington, DC on February 4,
in Dallas, TX on January 28, and in San
Francisco, on January 30. Requests to
speak at the hearings must be received
no later than February 3, for
Washington, January 27, for Dallas, and
January 27, for San Francisco.
ADDRESSES: All written comments (ten
copies), as well as requests to speak at
the public hearings, are to be submitted
to: U.S. Department of Energy, Office of
Conservation and Renewable Energy,
CE-90, Hearings and Dockets, Notice of
Proposed Rulemaking for Grant
Programs for Schools and Hospitals and

for Buildings Owned by Units of Local
Government and Public Care
Institutions, 1000 Independence Avenue,
SW., Washington, D.C. 20585, (202) 586-
3012. FAX comments will not be
accepted.

The public hearings will be held at the
following locations:

January 28, 1992-1:30 p.m.

Earle Cabel Federal Building, 1100
Commerce Street, room IB16A (1st
Floor), Dallas, Texas.

January 30, 1992--8:30 a.m.

U.S. Appraisers Building, 630 Sansome
Street (btwn Washington & Jackson),
room 1415 (14th Floor), San Francisco,
CA.

February 4, 1992-1 p.m.

Loews L'Enfant Plaza Hotel, 480
L'Enfant Plaza SW., room TBD,
Washington, DC.

Each person to be heard is requested
to bring ten copies of his/her Statement
to the hearing. In the event any person
wishing to testify cannot meet this
requirement, alternative arrangements
may be made with the Office of
Hearings and Dockets in advance by so
indicating in the letter or phone request
to make an oral presentation.

Transcripts of the hearings, as well as
the entire rulemaking record, will be
available for inspection between the
hours of 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays,
at the following address: U.S.
Department of Energy, Freedom of
Information Office Reading Room, room
1E-190, Forrestal Building, 1000
Independence Avenue, S.W.,
Washington, DC 20585, (202) 586-6020.
Any person may purchase a copy of the
transcript from the reporter.

For more information concerning
public participation in this rulemaking
proceeding, see section X, "Opportunity
for Public Comment," of this notice.
FOR FURTHER INFORMATION CONTACT.
Thomas P. Stapp, U.S. Department of
Energy, Institutional Conservation
Program, Conservation and Renewable
Energy, CE-531, Forrestal Building, 1000
Independence Avenue, S.W.,
Washington, DC 20585, (202) 586-2096.

Neal J. Strauss or Vivian Lewis, U.S.
Department of Energy, Office of General
Counsel, Conservation and Regulations,
GC-41, 6B--256, Forrestal Building, 1000
Independence Avenue, S.W.,
Washington, DC 20585, (202) 586-9507.

SUPPLEMENTARY INFORMATION:
I. Introduction and Description of the

Program.
II. Proposed Rule Changes.

III-VIII. Environmental, Regulatory Impact,
Small Entity Impact, Paperwork Reduction
Act, and Other Reviews.

IX. Catalog of Federal Domestic
Assistance.

X. Opportunity for Public Comment.

1. Introduction and Description of the
Program

The Department of Energy (DOE or
Department) is proposing to amend the
program regulations for the Institutional
Conservation Program, 10 CFR part 455,
authorized by title III of the Energy
Policy and Conservation Act, as
amended, (the Act) 42 U.S.C. 6371 et seq.
The program is subject to the general
DOE Assistance Regulations at 10 CFR
part 600 which is cross referenced in 10
CFR part 455 and sometimes discussed
in this preamble.

The Act established a primary goal for
the program of reducing energy use and
costs in institutional buildings. To
accomplish this goal, it authorized DOE
to establish cost-shared energy
conservation grant programs to fund
TAs in public and private non-profit
schools, hospitals, and buildings owned
by units of local government and public
care institutions and to fund the
purchase and installation of ECMs in
schools and hospitals.

The TAs are used to identify changes
in maintenance and operating
procedures and new equipment or
materials that could conserve energy in
eligible buildings. Implementation of the
maintenance and operating procedures
and installations of the new ECMs
contribute to energy conservation in the
building where they are used.

The purpose of today's action is to
improve the operation of the
Institutional Conservation Program. The
Department is taking these actions
based on its experience in administering
the program since fiscal year 1979,
questions raised and suggestions made
by participants in the program, and
amendments to the Act by the State
Energy Efficiency Programs
Improvement Act of 1990 (Pub. L. 101-
440) (1990 legislation]. Other areas of
program administration require revision
because the program has evolved. DOE
is proposing to rearrange a number of
the subparts to the rule and to add some
new subparts and new sections, to
provide a more logical sequence and to
make the rule easier to use. DOE is also
making a number of minor technical or
grammatical corrections.

DOE is also seeking to facilitate the
leveraging of ICP funds by encouraging
States and institutions to identify
additional sources of funding for energy
efficiency improvements and to obtain
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funding from those sources where
feasible. Since ICP funding is limited, it
is important that States and institutions
utilize non-grant funding sources
whenever possible. Finally, DOE
believes that improved and more
flexible regulations will have a positive
influence on energy efficiency efforts.

Over the history of the program, DOE
has issued numerous policy guidance
memoranda relating to various areas of
program administration and
implementation. These guidance
memoranda will be reviewed and, as
appropriate, edited or canceled to
properly reflect the final rule.

II. Proposed Rule Changes

The following discussion indicates the
changes DOE is proposing and the
reasons for the changes. It is important
to note that a number of the changes
will require revisions to State Plans.
DOE invites comments regarding these
changes and other aspects of the
program.

The principal revisions being
proposed in this action are:
Reorganizing the rule in more logical
order and adding new sections and
headings for clarity; redefining
"building" to cover groups of structures
centrally metered and served by a
central utility plant; changing the
building eligibility date to May 1, 1989;
simplifying the definition of "energy
audit" and offering States the option of
doing simpler energy audits in the
future; allowing demand-shifting ECMs
if they don't use more energy than was
used before their installation; adding
definitions and other regulatory
provisions for optional new grants to
States for technical assistance, program
assistance, and marketing; deleting the
exclusion of educational agency
administration buildings from eligibility;
providing for various new or changed
requirements that States must address
in their State Plans or have the option to
address; incorporating the DOE
deobligation/reobligation policy for
various types of situations into the rule;
deleting the requirement that TAs be
long-term planning documents and
allowing States to limit the range and
types of ECMs to be considered in TAs
for particular types of buildings;
allowing States to select either simple
payback or life-cycle costing as their
cost-effectiveness test for ECMs in the
TAs done in the States, and adding
regulatory provisions for States that
want to use life-cycle costing citing
Federal Energy Management Program
(FEMP)-developed documents.

Further revisions proposed in this
action are: Extending the allowable

payback range for ECMs to 15 years
from 10 years in States where life-cycle
costing has been selected as the cost-
effectiveness test (the lower end of the
allowable range remains 2 years);
dropping the former calculations for coal
and renewable energy conversions and
requiring that all ECMs (except those to
shift demand) be evaluated based on the
value of the energy saved; revising
hardship criteria to concentrate only on
financial need; raising the State
administrative grant maximum base
amount to $50,000 and eliminating the
matching requirement for these grants;
providing for administrative grants from
appropriated funds where States fund
ECMs from non-Federal sources;
requiring a State to offer regular ICP
grants to religious institutions where
such institutions would be ineligible for
non-Federal ECM funding due to State
constitutional prohibitions on providing
State aid to religious institutions;
providing for allowance of liens where
the matching contribution is borrowed,
and requiring that DOE be notified if a
lender sues to repossess the equipment;
providing States the option of allowing
applications for credit toward the
grantee's share of the cost of ECMs and
limiting credit to TAs and ECMs done
within 3 years of grant application;
allowing States the option of permitting
applications for ECMs that were funded
in previous cycles but never done;
providing for a sample energy use
report, using a statistically valid
sampling technique, to replace the
current requirement that all grantees file
such reports; and allowing rebates to be
used for the grantees' matching
contribution.

List of Subparts and Sections

In order to improve the organization
and comprehensibility of the program
regulations, DOE proposes to rearrange
the subparts. A list of the new proposed
subparts and the corresponding old
existing subparts is as follows:

Proposed new subpart Existing subpart

Subpart A-General
Provisions.

Subpart B-State Plan
Development and
Approval.

Subpart C-Allocation of
Appropriations Among
the States.

Subpart D-Preliminary
Energy Audit and
Energy Audit Grant
Procedures.

Subpart A-General
Provisions.

Subpart H-State Plan
Development and
Approval.

Subpart I-Allocation of
Appropriations Among
the States.

Subpart B-Preliminary
Energy Audit and
Energy Audit Grant
Procedures.

Proposed new subpart Existing subpart

Subpart E-Technical Subpart C-Technical
Assistance Programs Assistance Programs
for Schools, Hospitals, for Schools, Hospitals,
Units of Local Units of Local
Government, and Government and
Public Care Institutions. Public Care

Institutions.
Subpart F-Energy Subpart D-Energy

Conservation Conservation
Measures for Schools Measures for Schools
and Hospitals. and Hospitals

Subpart G-State Not a separate subpart.
Administrative
Expenses.

Subpart H-State Grants Not in existing rule.
for Technical
Assistance, Program
Assistance, and
Marketing.

Subpart I--Cost Sharing ... Not a separate subpart.
Subpart J-Applicant Subpart E-Applicant

Responsibilities- Responsibilities.
Grants to Institutions.

Subpart K-Applicant Not a separate subpart.
Responsibilities-
Grants to States.

Subpart L-State Subpart F-State
Responsibilities. Responsibilities.

Subpart M-Grant Subpart G-Grant
Awards. Awards.

Subpart N- Part of Appeals Process
Administrative Review. Rulemaking.

As appropriate, new sections and
revised section headings have been
added to many of the subparts.

Section 455.2 Definitions

DOE proposes to revise the definition
of "building" to change the eligibility
date to May 1, 1989, and to permit a
group of structural units served by a
central utility plant and centrally
metered to be considered a "building."
The 1990 legislation changed the
building date, and DOE believes a
broader definition of "building" will add
flexibility where a group of structural
units has a single energy-using plant
providng heating and/or cooling and is
on a central meter. However, it is
important to note that only the eligible
portions of buildings may be the
subjects of ICP-funded conservation
improvements. In cases where part of a
building is an eligible institution and
part is ineligible (a building housing
both a school and a church, for
instance), the ineligible part may not be
the subject of ICP-funded conservation
improvements.

DOE proposes to revise the definition
of "complex" to delete a group of
buildings served by a central utlity plant
which would now be covered under the
revised definition of building.

DOE proposes to revise the definition
of "coordinating agency" to clarify that
a State may serve in this role consistent
with State laws and regulations.
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DOE proposes to revise the definition
of "energy audit" (EA) to delete the
reference to former § 455.19 (which DOE
is proposing to drop from the rule, es
discussed later) and to add wording
which reflects the definition in the Act.
Energy audits are no longer funded by
DOE, and, as discusserl under nv
§ 455.20, DOE is now proposi-g to illow
each State to decide what type of energy
audit to reqqire as the basis for TA grant
applications with the new definition in
this section serving as the minimum
requirement for State-designed EAs.

DOE proposes to revise the definition
of "energy conservation measure"
(ECM) to reflect statutory jmendments.
A new subsection (d) would be added to
cover measures designed io shift energy
usage to off-peak hours if the,, save
energy cost. and do nit increpse energy
use. These cost-saving (but not
necessarily energy-saving) systems are
now allowable because of the 1990
legislation. (A separate definition is also
being added under "load management
system."] Consistent wtb applicable
U.S. house of Representatives report
language, DOE does not interpret the
revised definition to cover fuel
switching. House Report No. 101-646,
101st Congress, 2d Session 15 (1990),
reprinted in 1990 U.S. Code
Congressional & Administrative News
1656.

DOE proposes to revise new
subsection (j) (old subsection (i)) under
the definition of "energy conservation
measure" to add, as an eligible measure,
replacement or modification of exterior
light fixtures that are physically
attached or connected to an eligible
building. This change would provide for
institutions to make exterior, as well as
interior, improvements to light fixtures
as long as those fixtures meet the
specified criteria.

DOE is proposing to delete the
definition of "energy use evaluation"
(EUE) because DOE is also proposing to
delete old § 455.20 (which described
EUE requirements). As already
discussed, States will be able to design
their own requirements for an EA,
consistent with the statutory definition
of "energy audit," under the changes
proposed in this rulemaking.

DOE proposes to add a new definition
for "load management system" to
provide for this type of equipment,
newly allowable due to the 1990
legislation. This is the only type of ECM
eligible for funding under ICP that is not
required to save energy. However, this
type of ECM is not allowable in cases
where it causes more energy to be used
than was used before its installation.

DOE proposes to add a definition for
"marketing" to provide for this new type

of State grant activity made allowable,
under certain circumstances, by the 1990
legislation. The proposed definition is
consistent with the applicable language
in the U.S. House of Representatives
report previously cited.

DOE proposes to delete the definition
of "Operations Office Manager" to
reflect the realignment of the DOE field
offices. A definition of "support office
director" is being added as part of this
change.

DOE proposes to revise the definition
of "preliminary energy audit" (PEA) to
reflect the definition in the Act. As with
energy audits, DOE no longer funds
PFAs and thus is simplifying the
definition to describe a minimum
standard for PEAs.

DOE proposes to add a definition for
"program assistance" to provide for this
new type of State grant activity made
allowable, under certain circumstances,
by the 1990 legislation. (See section 6 of
Pub. L. 101-440).

DOE proposes to revise the definition
of "school facilities" by adding
administrative facilities (newly
allowable due to the 1990 legislation).

New Subpart B-State Plan
Development and Approval

DOE proposes to make old subpart H
new subpart B (old subpart B becomes
new subpart D), with new section
numbers starting with § 455.20. From old
subpart H. old § 455.92, which provided
for development by DOE of State Plans
for States that did not have their own
approved by February 7, 1981, is being
deleted because it is no longer needed.
All States had approved plans by that
date.

New Section 455.20 Contents of State
Plan

DOE proposes a series of revisions to
new § 455.20, clarifying some
paragraphs and specifying areas where
the States may need to provide new or
revised entries in their State Plans. First,
DOE proposes revising the introductory
sentence of the section to add wording
referring to the new option for States to
apply for grants to provide technical
assistance, program assistance, and
marketing.

DOE proposes to add a new
paragraph (c) requiring States to set
forth their procedures for notifying their
eligible institutions (for each cycle that
allocations are provided by DOE) of the
availability of funding under this part.
Since States must already have such
procedures established, this change
simply requires that the procedures be
included in the State Plan.

DOE then proposes to redesignate
former paragraph (c) as new paragraph

(d) and then to delete the former
paragraph (d) entirely. That paragraph
required States to include results from
preliminary energy audits. Since that
part of the program is now completed
and has been reported on in previous
State Plans, DOE believes it is now
appropriate to delete the requirement
that the information continue to be
included in future State Plans.

DOE then proposes adding new
paragraph (j) requiring a State to
describe its programs to provide
technical assistance, program
assistance, or marketing if the State
elects and is eligible to establish one or
more such programs. This change results
from the 1990 legislation and is more
fully discussed under subparts H and K.

DOE then proposes redesignating
existing paragraph (1) as new paragraph
(k) and revising this paragraph to
require States to describe their
requirements for the energy audit that is
to be used as the basis for a TA grant
application. DOE is proposing to delete
former § § 455.18, 455.19, and 455.20
which covered the requirements for
PEAs, EAs, and EUEs. However, States
can include, in their EA requirements,
any of the elements from those sections
that are considered necessary for an
effective EA.

Former paragraph (j) would then
become new paragraph (1) and would be
revised to simplify the requirements for
assuring the implementation of
maintenance and operating procedures
or for an adequate explanation for not
implementing them. Former paragraph
(k) would then become new paragraph
(in) and would be revised to require
States to more specifically evaluate
grant applications to assure that grant
funds are not supplanting other
available sources of funding. With
limited Federal funds available for ICP,
it is important for States and institutions
to investigate and consider other
sources of funding before seeking ICP
grants. Former paragraph (in) would be
deleted because new paragraph (k)
provides for States to set requirements
for EAs. Paragraph (n) would then be
revised to clarify that the TAs referred
to are the TAs that are used as the basis
for ECM grant applications.

A new paragraph (o) is added to
require a State to specify its policies
regarding selection of the ECMs to be
studied in a TA and its requirements for
TAs for different types of buildings if it
elects to impose requirements beyond
those in the rule. States may limit the
number and types of ECMs to be studied
in the TAs, as appropriate for the
particular types of buildings involved,
but they need to be specific about these

434
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limitations in their State Plans. At a
minimum, State-designed TAs must
include the information required under
§ § 455.62 and 455.63. Old paragraph (o)
would then be redesignated paragraph
(p), and a provision would be added for
a State to specify hospital or school
certification requirements unique to the
State. A new paragraph (q) would then
be added to provide for a State to
specify the circumstances under which it
requires an updated TA. Old paragraph
(p) would then be redesignated as new
paragraph (r). A new paragraph (s)
would be added to provide for a State to
specify whether, and under what
circumstances, it will consider allowing
reapplication for ECMs funded in earlier
cycles but not implemented.

Old paragraphs (q) and (r) are
redesignated as new paragraphs (t) and
(u), respectively. DOE proposes to
require, in new paragraph (u), that
States use 3,413 as the factor in the
conversion of kilowatt hours to Btu's to
ensure consistency among all States.
This factor represents consumption at
the consumer's end. (Formerly, DOE
policy allowed States the choice of using
3,413 or 11,600, which represents
consumption at the producer's end). This
change need not affect the rankings of
projects that might benefit from the use
of the higher factor (for instance, those
involving a change in the use of
electricity), because States can
compensate for using the lower factor
by adding to the weight of this type of
change pursuant to paragraph (e) of this
section and § 455.131(c). DOE also
proposes to add to new paragraph (u) a
provision for States to select either
simple payback or life cycle costing as
their cost effectiveness testing approach
for technical assistance programs. A
new paragraph (v) would then be added
to provide for a State to describe its role
as coordinating agency if it plans to
serve in that role. A State serving in this
role may receive a grant from DOE for
TAs and/or ECMs and may, in turn,
provide the assistance to its schools and
hospitals. This is not a newly allowable
role for States, but only two States have
chosen to apply to run their programs
this way. Other States may wish to
consider this approach.

New paragraph (w) would then be
added to provide for a State to specify
the circumstances under which it will
consider applications for credit for costs
incurred on projects.

New Section 455.21 Submission and
Approval of State Plans and State Plat,
Amendments

DOE proposes adding new paragraph
(d) to this section to provide for
amendments submitted by the State

because of changes the State wishes to
make. DOE also proposes to revise
paragraph (e) (formerly paragraph (d)) to
provide for a 60-day review period for
State plan amendments by DOE. The
existing rule does not specify a limit for
DOE's review of amendments.

New Subpart C-Allocation of
Appropriations Among the States

DOE proposes to redesignate old
subpart I as new subpart C (old subpart
C becomes new subpart E) with new
section numbers starting with § 455.30.
New Section 455.30 Allocation of
Funds

DOE proposes to revise this section as
follows: Adding to paragraph (a) a
reference to the new grants to States for
technical assistance, program
assistance, and marketing; adding new
subparagraphs (b)(2) and (b)(3),
providing for States that elect and are
eligible to use their appropriated funds
for TAs, program assistance, or
marketing, and for State administrative
expense grants, respectively; and then
redesignating old subparagraph (b)(2) as
(b)(4). Allowing States to use their
allocations for TAs, program assistance,
and marketing is a change resulting from
the 1990 legislation; DOE is particularly
interested in any suggestions relating to
the implementation of this new
provision.

New Section 455.32 Reallocation of
Funds

DOE proposes to delete paragraph (b),
which relates to the allocation of
funding for States that did not have
State Plans approved by February 7,
1981. Since all States had approved
plans as of that date, this paragraph is
now moot Former paragraph (c) is then
redesignated paragraph (b).

DOE then proposes to add new
paragraphs (c), (d), (e), and (f) to specify
when various ICP grant funds will be
deobligated by DOE and reallocated
among all the States (as required by the
Act) and to provide (in paragraph (d))
for the reobligation within a State of
declined grant funds under certain
circumstances. With the exception of
paragraph (f) which covers the new
State grants for TAs, program
assistance, and marketing, these
paragraphs reiterate existing DOE
policy.

New Subpart D-Preliminary Energy
Audit and Energy Audit Grant
Procedures

DOE proposes to redesignate old
subpart B as new subpart D in the new
arrangement of the rule (old subpart D
becomes new subpart F). New section

numbers in this subpart would be
§ § 455.40-455.49. Old §8 455.18, 455.19,
and 455.20 from old subpart D are
proposed for deletion as discussed
earlier. Those sections cover detailed
requirements for PEAs, EAs, and EUEs.

The effect of these deletions would
leave the general statutory definitions of
PEA and EA in J 455.2 for use in
connection with regulatory provisions
other than subpart D. For years,
Congress has not appropriated funds for
subpart D grants. If Congress were to
provide appropriations for subpart D
grants, DOE would reissue rules
prescribing detailed content
requirements after seeking public
comment. (New § § 455.48 and 455.49 are
indicated in the regulatory table of
contents as reserved for such rules.)
DOE is considering removal and
reservation of all of subpart D because
there is very little likelihood that funds
will be made available in the
foreseeable future, and the content of
subpart D clutters part 455 with useless
and potentially confusing details. DOE
invites public comment on the
desirability of removal and reservation
of subpart D in the final rule. In the
absence of persuasive adverse
comment, DOE intends to take such
action.

New Section 455.43 Allocation of
Funds for Preliminary Energy Audits
and Energy Audits

DOE proposes revising this section so
that the information to be used in the
formula corresponds to that in the
formulas specified in § 455.31. While
PEA and EA grants are not currently
being funded, DOE feels it is appropriate
at this time to make this correction. The
existing formula in old § 455.13 uses
population data from the 1976 census
estimates and heating and cooling
degree days from the period 1941-1970.
The revision provides for using the most
recent data available which are
consistent with the formula input for the
allocations in § 455.31.

New Section 455.46 Use of Funds

DOE proposes to delete from the
program regulations the specifics
regarding the dollar threshold triggering
a requirement for DOE prior approval of
equipment purchases. The existing
$500.00 threshold is out of date, and the
current policies are set forth in the DOE
Financial Assistance Regulations at 10
CFR 600.119 or 600.436.
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New Subpart E-Technical Assistance
Programs for Schools, Hospitals, Units
of Local Government and Public Care
Institutions

DOE proposes to redesignate old
subpart C as new subpart E (with old
subpart E being divided between new
subparts I and J) with new section
numbers starting with § 455.60.

New Section 455.61 Eligibility

DOE proposes to revise paragraph (a)
to delete the exclusion of administiative
buildings used by local education
agencies. This change results from the
1990 legislation.

DOE also proposes to revise
paragraph (c) of this section to conform
to new § 455.20(k) which allows States
to establish requirements for EAs,
consistent with the definition of "energy
audit" in the Act, to be used as the
substantiation for a TA or ECM grant
application. Paragraph (d) would be
similarly revised.

New Section 455.62 Contents of a
Technical Assistance Program

DOE proposes to revise this section to
provide for the new State option of
designing TAs to suit various building
types. For purposes of a TA to be used
as the basis for a later ECM grant
application, a State must specify the
extent to which various types of eligible
buildings in the State are to be analyzed
and the range of ECMs which must be
considered. The basic TA content
requirements are being retained in the
rule, but each State will have the
flexibility of specifying the extent to
which potential ECMs must be
evaluated and will be able to design one
or more TA formats for its eligible
buildings. This would mean that a State
could set the same TA requirements for
all its eligible buildings, or it could
specify different requirements for
different types of buildings. For
example, a State might want to specify
simpler TA requirements (meaning that
fewer ECMs would have to be
evaluated) for institutions with buildings
that are relatively small in size, or for
types of institutions that have relatively
few ECM opportunities, or where the
potential ECMs are relatively low-cost
items. The goal here is to allow States to
design TAs so that the cost and effort in
doing the TA is in reasonable porportion
to the cost of the ECMs that are likely to
be recommended in the TA.

This revision to new § 455.62 is being
proposed in response to many comments
DOE has received over the years that
the present TA requirements of the rule
are too inflexible and often lead to
costly and cumbersome TAs that may

not serve a useful purpose to the
institution. Apparently, some TAs are
used only to substantiate a subsequent
ECM grant application; a State may
wish to recognize this reality by
reducing its TA requirements for some
or all of its institutions. Whatever
approach the State chooses must be
described in the State Plan and must be
reasonable. (E.g., it would not be
reasonable to include only one ECM in a
TA.) States should ensure that, in cases
where simpler TAs are permitted,
allowable costs for such TAs are
reduced accordingly. The individual
revisions designed to permit State
flexibility in TA design and oversight,
together with basic requirements DOE is
retaining in the rule, are discussed
below.

DOE proposes to revise paragraph (a)
of this section to explicitly require an
on-site analysis of each building where
a TA is performed. While it has always
been understood that TAs involve an
on-site analysis, it is DOE's intention
that a TA could not, for example, be
based entirely on a computer model of a
building. In fact, DOE encourages TA
analysts to concentrate on providing
clear information in their TAs, with
complex computer-generated data kept
to a minimum and used primarily to
support the recommendations in the TA.
Former subparagraph (a)(1) becomes
new paragraph (b). Former
subparagraph (a)(2), which requires that
TAs also be designed as long-term
planning documents, is being proposed
for deletion as a mandatory .
requirement. However, States and
institutions may take advantage of the
opportunity to have a TA provide as
much planning information as possible,
since it may be the one chance to have
such documentation provided on a cost-
shared basis.

Former paragraph (b) is being revised
and shortened to reflect the changes
already discussed, and redesignated as
paragraph (c). Paragraph (d) is being
revised to delete the requirements
relating to evaluating the accuracy of
EA's in § 455.62(d)(1)(i) and to delete the
former subparagraphs (d)(3) and (d)(4).
A change is also being proposed for
§ 455.62(d)(3)(vii), which has been
redrafted to cross reference new
proposed § 455.63, discussed in detail
below, which deals with testing the cost
effectiveness of an energy conservation
measure. DOE proposes deleting former
subparagraphs (d)(5)(vii) (A) and (B),
which cover calculations for payback
where coal and renewable energy
conversions are being evaluated, as
further discussed under § 455.63. DOE
also proposes replacing former
subparagraph (d)(5)(vii) with new

subparagraph (d](3)(ix) which requires
all TAs to include the simple payback
calculations for each recommended
ECM so that DOE has a consistent data
element to compare ECMs across the
country, regardless of which cost-
effectiveness test a State adopts
pursuant to § 455.63.

In addition, a new § 455.62(d)(5) is
being added to require that TAs include
documentation as to demand charges
paid by the institution over the prior 12-
month period in cases where demand
charges are being included in current
energy prices and/or when the TA is
recommending an ECM that shifts
energy usage to a period of lower
demand and cost.

New Section 455.63 Cost-Effectiveness
Testing

DOE proposes to authorize States to
decide whether to continue testing for
cost effectiveness and assigning rank
order on the basis of simple payback
period or to shift to life cycle cost
analysis. DOE is also proposing to
eliminate special calculations for fuel
switching to coal or renewable energy
because all energy conservation
measures, except for those that shift
demand to off-peak hours, should be
evaluated and ranked on the basis of the
same economic criteria. DOE considered
proposing a requirement for applicants
to select energy conservation measures
on the basis of the rank order indicated
by the applicable cost effectiveness test,
but elected not to change this aspect of
the program because applicants should
be free to consider factors in addition to
purely energy-related factors in deciding
what measures, from among those
qualified on the basis of the TA, should
be covered by a grant application.

The simple payback test is a rough
estimate of cost effectiveness. It is rough
in part because future cost savings are
not discounted to present value, and
significant effects on non-energy cash
flows (e.g., non-energy operating and
maintenance costs) are not included.
The omission of discounting with the
simple payback approach becomes
especially problematic as paybacks
become longer. A related change
(discussed more fully later under
§ 455.71) will permit ECM's with up to a
15-year payback to be eligible where
States elect to utilize the life-cycle
costing approach. (The existing rule
limits the payback period to 10 years
which will continue to be the limit
where States use the simple payback
approach.)

The shortcomings of the simple
payback approach suggest that the
funds available to carry out the program
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could be used more productively with a
better cost-effectiveness test. On the
basis of the foregoing, DOE considered
eliminating simple payback altogether or
with a delayed effective date to give
time for adjustment. DOE is not
proposing to do so, because it prefers to
defer to State judgment which may take
unique factors into account. DOE invites
comment on this choice.

The proposed rule incorporates by
reference the life-cycle cost analysis
procedures which were developed over
the last 10 years for the Federal Energy
Management Program. They have
proved to be effective and well-accepted
by the users.

The procedures involve consideration
of the estimated significant effects of an
energy conservation measure on
relevant cash flows, including non-
energy cash flows such as non-energy
operation and maintenance expenses,
replacement costs, and salvage values.
They also provide for discounting future
cash flows to present value and for
escalating future energy costs according
to the estimated rate of energy price
increases above inflation over the long
term. Both the discount rate and the
energy cost escalation rate are revised
annually by DOE. The operational
details of applying the methodology,
including tables of present worth
factors, are described in the Life Cycle
Cost Manual for the Federal Energy
Management Program (NIST 85-3272),
which is published and updated
annually by the National Institute of
Standards and Technology (NIST). NIST
has prepared menu-driven software for
computerized life-cycle cost analysis on
a personal computer. The software is
updated by NIST annually in light of
changes in the discount and energy cost
escalation rates. NIST also conducts
seminars which provide valuable
training on the use of the software.

Generally, the discount rate for the
life cycle analysis procedures is based
on an annual average of U.S. Treasury
bonds over the preceding 12 months less
inflation as estimated by the President's
Council of Economic Advisers. The
development of the method for annually
revising the discount rate, as well as the
general background of the procedures, is
described at 55 FR 2590 (January 25,
1990) and 55 FR 48217 (November 20,
1990). The present rate is between 4 and
5 percent real, but some States may
want to use a higher discount rate. The
proposed rule would allow them to do
so. The effect of a higher discount rate
will be to make estimated future cost
savings appear smaller in comparison to
investment costs; fewer projects will

qualify, and those that do will appear
less cost-effective.

As indicated above, the life-cycle cost
analysis procedures include energy cost
escalation rates. The proposed rule
would also allow States to dispense
with those rates. The effect of
dispensing with those rates will make
the estimated energy cost savings
appear relatively smaller with an impact
similar to that of a higher discount rate.

DOE considered limiting the savings
to be used, for ranking with the life-
cycle cost approach, to energy cost
savings or requiring that energy cost
savings constitute a specified percent of
the overall savings used in the analysis
(possibly 50 percent). Some States may
object to such a limitation because they
think it is better economics to consider
all estimated significant cost effects
(and not just energy cost savings)
resulting from a proposed ECM. DOE
has decided not to include such limits in
today's proposal but would be
interested in hearing comments on this
subject.

DOE also considered limiting the
study period for a life-cycle cost
analysis to the useful life of the ECM or
the remaining building life, whichever is
less. This limitation would preclude
consideration of replacement costs,
which ICP does not fund, and some
States might object to such a limitation
because they might wish to facilitate
selection of ECM's from among cost
effective ECM's on the basis of
replacement cost savings. DOE has
decided not to include such a limitation
in this proposed rule but would be
interested in comments as to the
desirability of such a limitation.

In formulating today's proposal, DOE
considered the greater computational
complexity of life-cycle cost analysis.
However, since the technical assistance
programs are conducted by architectural
and engineering firms, DOE does not
believe such complexity to be a
persuasive reason for retaining simple
payback as the only test of cost-
effectiveness. DOE also considered
whether the requirement might boost the
cost of a technical assistance program
prohibitively. Given that the software is
available at relatively small cost, it is
hard to see how the requirement would
involve a significant cost factor.

DOE is especially interested in
comments on the new proposed § 455.63
and conforming changes elsewhere in
the proposed rule.

New Subpart F-Energy Conservation
Measures for Schools and Hospitals

DOE proposes to redesignate old
subpart D as new subpart F with new
section numbers starting with § 455.70.

New Section 455.70 Purpose

DOE proposes to revise this section to
clarify the purpose of subpart F.

New Section 455.71 Eligibility

DOE proposes to revise paragraph (a)
of this section (formerly § 455.51) to
delete the exclusion of administrative
buildings used by local education
agencies. This change is mandated by
the 1990 legislation.

DOE also proposes to add a new
subparagraph (a)(4) to require the
completion of an updated TA if the State
requires such an update for the
particular type of ECM application. This
change is also reflected in new § 455.20,
which covers State Plans. DOE believes
each State should decide when TA
updates are needed and should specify
this in its State Plan. DOE proposes to
redesignate old subparagraphs (a) (4),
(5), and (6) as new subparagraphs (a) (5),
(6), and (7) to allow for the addition of
new subparagraph (a)(4).

DOE then proposes to add a new
paragraph (b)(2) to provide for the use of
savings-to-investment ratios instead of
simple payback where States elect to
require a life-cycle cost effectiveness
test and then to make the allowable
payback range 2-15 years for ECMs
proposed in those States. This change in
payback range is being made to permit
the funding of longer payback ECMs in
States where such ECMs would rank for
funding, and where the State has elected
to require the use of the more rigorous
life-cycle costing approach. The
payback range is not being proposed for
extension in States where simple
payback is still used as the cost
effectiveness test because that approach
causes unacceptable distortions in over
10-year payback calculations due to its
failure to discount future cash flows to
prevent value. While the lower payback
ECMs still seem the most urgent ones for
the majority of eligible institutions to
undertake with ICP grants, DOE is now
making it possible for institutions to
consider longer payback ECMs if the
State provides for this by adopting the
life-cycle costing test for cost
effectiveness.

DOE is also proposing to add a new
paragraph (c) stating that leased
equipment is not eligible for funding
under ICP. This was formerly included
as part of the definition of ECM in
§ 455.2. It refers to traditional leased
equipment where title does not pass to
the lessee at the conclusion of the lease.
Long-term purchase agreements, where
title automatically passes to the
purchaser at the end of the agreement at
no additional cost, would not be
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considered leases for this pwrpose even
if their names (for instance, ".municipal
lease") sound like traditional leases.

New Section 455.72 Scope of the Crant

DOE proposes revising the title of this
section (formerly § 455.52) to better
reflect its purpose and then proposes
adding wording to the section to
differentiate between the design costs
included as part of a TA and those later
included as part of the ECM. Provision is
also made for ECMs designed to shift
energy usage to periods of lower
demand and cost.

New Subpart C-State Administrative
Expenses

DOE proposes adding this subpart
(§ § 455.80, 455.81, and 455.2) to
describe grants for State administrative
expenses, which formerly were funded
activities not separately covered in the
rule. With new State grant-funded
activities permitted by the 1990
legislation (described in new subpart H),
it appears best to describe each major
category of grant in a separate subpart
rather than add more types of grants to,
for instance, the former section on grant
application submittals. (DOE is also
proposing to add a new subpart K to
cover applicant responsibilities for the
various types of grant-funded activities
which may now be undertaken by
eligible States.)

New Section 455.82 Scope of the Grant

DOE proposes to move to this new
section former paragraph (c) of former
J 455.83 (new 1 455.143) regarding
allowable costs for State administrative
expense grants, and to delete $500 and
replace it with a cross reference to 10
CFR 600.436 to reflect a change in the
Government-wide Common Rule
(codified for DOE at 10 CFR part 600)
relating to limits for equipment and
tangible personal property for State
grantees and a requirement for DOE
prior approval.

New Subpart H-State Grants for
Technical Assistance, Program
Assistance, and Marketing

DOE proposes adding this subpart
{§§ 455.90, 455.91, and 455.92) to
describe the unique eligibility
requirements for three types of grant-
funded activities the States will have the
option of applying for, under specified
conditions, due to the 1990 legislation.
States may use these grants, made from
appropriated funds and issued by DOE,
for State-run technical assistance
programs, and for program assistance
and marketing activities as defined in
§ 455.2. To be eligible to apply for these

grants, a State must provide to DOE a
certification pursuant to § 455.122.

States that are eligible to apply for
these grants may apply to use up to 100
percent of their allocations for technical
assistance and program assistance, and
up to 50 percent for marketing, or they
may continue to apply for -administrative
expense grants up to the relevant limits
and then apply to use their remaining
allocations for these new activities.
States are not required to use the
maximum allowable percentage of their
allocations for these purposes, however.

States that have State constitutional
prohibitions against direct State
assistance to religiously affiliated
institutions must make reasonable
prcvisions for such institutions t3
continue to be eligible to receive
assistance under ICP, including
assistance for TAs and energy
conservation measures. Becausr such
institutions are eligible for ECM
assistance unader the Act, States must
make ECM funding available to them
either from the Federal funds provided
by DOE, or from the non-Federal funds
assembled by the State. A State with
State law prohibitions against direct
assistance to religiously affiliated
schools and hospitals should decide the
percent of allocated appropriated funds
for which it wishes to apply under
subpart H in light of those State law
prohibitions and its estimate of the
needs of religiously affiliated
institutions based at least on data about
their recent participation in ICP.

This may mean that such States must
reserve a portion of their allocation each
fiscal year for grant applications that
are processed by DOE under the regular
ICP grant process, if there is no other
way for States to provide assistance to
these institutions. In cases where a State
has such a constitutional prohibition,
and where the non-Federal funds for
ECMs would not be available to such
institutions, the State must certify to
DOE, pursuant to § 455.122, that it has
provided access to regular DOE-funded
grants to the affected religicusly
affiliated institutions.

Whatever percent of the State s
allocation is to be used for State
technical assistance, program
assistance, and marketing, the total
dollar amount cannot exceed 15 percent
of the aggregate Federal and non-
Federal funds legally obligated to
eligible recipients in the State during the
fiscal year for eligible activities under
this part. Eligible activities include
ECMs and administrative expenses in
addition to the newly allowable State
TA, program assistance, and marketing
activities.

These new types of grants are also
covered in other sections of the rule,
including § § 455.20, 455.121, 455.122,
455.123,455.134. and 455.144. However,
DOE wants to emphasize that, to be
eligible for such grants, a State must
have a program or programs to fund,
from non-Federal sources, the
implementation of energy conservation
measures eligible under this part. If a
State intends to use its allocation of
DOE appropriated funds partially or
entirely for program and technical
assistance, and for marketing cosis
associated with leveraging of non-
Federal funds, the State would have to
provide sufficient information in its
State Plan and financial assistance
application to warrant the conclusion
that at least 85 percent of the aggregate
Federal and non-Federal funds used for
eligible program activities will be legally
obligated or committed to recipients for
ECMs eligible under this part by the end
of the fiscal year for which the aocated
funds were provided.

Not more than 5 percent of the
aggregate Federal and non-Federal
funds legally obligated to eligible
recipients for technical assistance,
program assistance, marketing, and
energy conservation measures during
the fiscal year may be used for State
administrative expenses. States may
elect to use part of their allocated funds
for administrative expenses, in addition
to technical assistance, program
assistance, and marketing.
Alternatively, States may use all of their
allocated funds for technical assistance,
program assistance, and marketing and
ask participating institutions to
contribute to the administrative
expenses. However, for purposes of
qualifying to use the allocated funds for
these State grant activities, not more
than 5 percent of the aggregate funds
used for eligible activities cited above
may be used for State administrative
expenses.

DOE believes that, with the State s
new ability to obtain grants for program
assistance and marketing in addition to
administrative expenses, there should
be no need for States to exceed 5
percent for the administrative expense
portion of those program activities. DOE
is also concerned that States not
"charge" school and hospital recipients
of the non-Federal funds
disproportionate fees to participate in
ICP. Therefore, DOE believes a 5
percent limit on administrative
expenses, whether wholly from the
States allocation or wholly or partially
from institutions, is reasonable.

The 1990 legislation provides that
eligible States may administer a
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"continuous and consecutive award
procedure for providing program and
technical assistance under this part
* * *." DOE interprets this to mean that
once an eligible State receives its grant
for technical and/or program assistance,
it may provide those funds to
institutions throughout the fiscal year
for which the allocation was provided.
The State would be responsible for the
disbursement of those funds on
whatever schedule the State establishes.
However, it is important to remember
that such funds must be legally
obligated for their intended purposes to
eligible institutions by the close of the
fiscal year In addition, if a State wants
to apply for administrative expenses in
excess of the $50,000 maximum base
provided for under § 455.120(b), the 5
percent maximum may only be based on
the total Federal and non-Federal funds
used for eligible activities during the
fiscal year before the administrative
expense grant for an amount in excess
of $50,000 is applied for by the State.
That would mean that, to apply for an
amount in excess of $50,000 by the
application deadline in September of a
fiscal year, a State would have to base
its application on funds legally obligated
or committed on or before August 31.

DOE wants to assure that States not
use their allocations to fund TAs,
program assistance, marketing, and
administrative expenses unless they
have well-established, functioning
programs to fund ECMs from non-
Federal sources of funding. The primary
goal of ICP always has been, and
continues to be, one of assisting eligible
institutions to achieve energy savings
and related cost savings. A State which
provides the required certification is
implying that it will use (legally obligate
or commit) 85 percent of the funds
available for its ICP activities for a
fiscal year for ECMs and related
program costs. If, at the end of the fiscal
year, the State is unable to demonstrate
that it has substantially done so, it must
comply with any relevant requirements
of 10 CFR part 600, relating to non
compliance with terms and conditions of
the award. In addition, depending upon
the circumstances, DOE may reject a
similar certification for the next year, or
accept it only if the percent of allocated
funds is reduced in light of past
performance, or take other appropriate
action.

A State must account for these funds
on a fiscal year basis, must meet its
obligation to obtain the non-Federal
sources of funding, and must assure that
such funding is legally obligated or
committed to eligible recipients for its
intended purposes, entirely within the

same fiscal year for which it is using
allocated funds for technical assistance,
program assistance, marketing, and
administrative expenses. The non-
Federal funds must be used specifically
for energy conservation measures for
eligible institutions and may not, for
example, include general obligation
bonds or loan funds which are not
specifically dedicated to financing
ECMs.

A hypothetical example of several
State options is shown below-

State allocation from DOE ............. $500,000
Anticipated non-Federal funds ..... 3,000,000

Total available for eligible
ICP activities ......................... 3,500,000

When appropriated funds are
available for a cycle, a State could:

(1) Apply to DOE to use all of the
funds for TAs, program assistance, and
marketing (assuming the State had no
intention of applying for an
administrative expenses grant at any
time in the cycle); or

(2) Apply to DOE for a $50,000
administrative expenses grant and a
$450,000 grant for TAs, program
assistance, and marketing (assuming the
State had no intention of subsequently
applying for the maximum
administrative expenses grant, which
would be 5 percent of the actual funds
legally obligated for technical
assistance, program assistance,
marketing, and energy conservation
measures during the cycle); or

(3) Apply to DOE for a $50,000 initial
administrative expenses grant and for a
grant for technical assistance, program
assistance, and marketing that would be
reduced by the potential remaining
administrative expenses grant (5 percent
of the actual funds legally obligated or
committed for technical assistance,
program assistance, marketing, and
energy conservation measures during
the cycle, less the $50,000 administrative
expenses grant already provided).

To determine the potential maximum
administrative expenses grant possible
in this case, the $3,500,000 would be
multiplied by .04762. (It is important to
remember that the maximum
administrative expenses grant is
currently based on 5 percent of the
schools and hospitals grants awarded in
the State. It is not based on 5 percent of
the allocation, and, in fact, works out to
.04762 of the allocation. Consistent with
this policy, with these new types of
grants, it would be based on 5 percent of
the actual assistance provided in the
form of legal obligations or

commitments for eligible activities to
eligible recipients during the cycle.)

In this example, the maximum
potential total administrative expenses
grant would be $166,670, so the State
could ask for a second-phase
administrative expenses grant of
$116,670 ($166,670 less $50,000), provided
the State documents at the time of its
second application that the full
$3,000,000 in non-Federal funds had
been legally obligated or committed to
eligible schools and hospitals for eligible
activities during the cycle. Therefore, if
the State wanted to reserve a sufficient
amount of its allocation to apply for the
maximum administrative expenses grant
at the end of the cycle, the State would
have to limit its application for a grant
for TAs, program assistance, and
marketing to $333,330, which is $500,000
less the $166,670 maximum potential
administrative expenses grant.

A State would have the option of
varying the amounts from these
examples, for instance, by not applying
for the maximum administrative
expenses grant, or for any
administrative expenses grant, by
leaving some of the allocation available
for traditional DOE-funded TAs and/or
ECMs, or by not funding one or more of
the activities such as TAs, program
assistance, or marketing. In addition to
the limitation that the total amount of
grants to a State cannot exceed that
State's allocation, there are two other
limitations: The administrative expenses
grant cannot exceed 5 percent; and the
technical assistance, program
assistance, and marketing grant cannot
exceed 15 percent of the aggregate
Federal and non-Federal funding legally
obligated or committed to eligible
institutions for eligible ICP activities in
the State during the fiscal year for which
the allocation is provided by DOE.

New Subpart I-Cost-Sharing

DOE proposes to create this new
subpart, which covers various aspects of
ICP cost-sharing. This topic was not
formerly addressed in a separate
subpart in the rule.

New Section 455.101 Borrowing the
Non-Federal Share/Title to Equipment

DOE proposes to add this new
section, which is provided for by the
1990 legislation. Grantees that borrow
their non-Federal matching shares may
use the equipment purchased with those
funds as collateral for the loan, and may
obtain clear title to the equipment after
the loan is repaid. Current DOE policy
requires grantees to obtain clear title
before grant close out. This change will
mean that, where the matching share is
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borrowed and there is a lien on the
equipment, grants may be dosed out
when all other program requirements
have been met, with clear title passing
to the grantee later, when the grantee's
financial obligations under the lien have
been met. Grantees must obtain clear
title at that time, without having to pay
an additional amount to "buy" the
equipment. Financing agreements, such
as traditional leases, in which the
borrower never obtains clear title or
must "buy" the equipment at the end of
the agreement, are not allowable under
ICP.

To the extent feasible, DOE
encourages grantees to limit liens on
equipment to the equipment purchased
with the borrowed funds, so that
equipment purchased with the DOE-
provided grant funds is not put at risk.
In addition, grantees must submit to
DOE a certification as specified under
§ 455.111(e) if they borrow their
matching share and allow a lien to be
placed on the equipment funded under
the grant. It is important to note in
addition that, with the single exception
of the lien, all program regulations and
requirements apply to grants in which
the matching share is borrowed.
Grantees are cautioned to make sure
that any financing agreement or related
equipment acquisition agreement is in
compliance with all applicable rules and
regulations.
New Section 455.102 Energy
Conservation Measure Cost Share
Credit

DOE proposes to add this new
section, which is a revised version of old
§ 455.82(e). The changes being proposed
here would: Allow States the option of
deciding whether to permit applications
for credit; limit credit for ECMs to those
commenced within 3 years of the grant
application; limit credit for TAs to those
dated no more than 3 years before the
ECM grant application; and allow credit
for TA updates (if the State elects to
permit credit applications) where the
State has determined that an update is
required, pursuant to § 455.20(q). DOE
believes credit should be limited to TAs
recently completed and to ECMs
recently installed, and is therefore
proposing the 3-year limit (the rule now
permits TAs and ECMs begun as far
back as 1978 to be used for credit). The
State option of allowing credit for TA
updates is new, and DOE would be
interested in receiving comments on this
idea.

New Section 455.103 Requiremerts for
Applications for Credit

DOE proposes to add this new
section, which was formerly contained

in old § 455.82(e). This section has been
revised to allow for the State option to
permit credit applications.

New Section 455.104 Rebates From
Utilities and Other Entities

DOE proposes to add this new section
to clarify DOE requirements that apply
when ICP grantees receive rebates for
ECMs funded by ICP grants. DOE wants
to encourage grantees to apply for
rebates when they are available.
Grantees may use rebates or similar
monetary considerations to meet grant
cost sharing requirements. Grantees are
not required to deduct the amount of the
rebate or monetary consideration from
costs, nor will DOE consider such
rebates as program income to be
remitted to DOE when received by the
grantee.

New Subpart l-A pplicant
Responsibilities-Grants to Institutions

DOE proposes to create this new
subpart to cover aspects of the rule
applying to institutional (as opposed to
State) grant applications. The subpart
includes new § § 455.110, 455.111,
455.112, and 455.113, which were
formerly covered in old § § 455.30,
455.61, and 455.63.
New Section 455.110 Grant
Application Submittals for Technical
Assistance and Energy Conservation
Measures

DOE proposes to reise subparagraph
(b)(2) of new § 455.110 to allow for the
submission of information to
substantiate a TA grant application as
required by the State in its State Plan.
Under the revisions proposed in this
rulemaking, it will be the responsibility
of each State to specify the information
it will require about the buildings for
which TA grants are being applied.

DOE proposes three revisions to
paragraph (c) of new § 455.110:
Changing the requirement for bu Iding
identification in subparagraph (c)(2) to
delete the reference to PEA data in old
§ 455.18 (which DOE is proposing to
drop from the rule) and replace it with a
requirement that applications include
descriptions adequate to establish
building use, eligibility, and ownership;
adding to subparagraph (c)(5) references
to life cycle cost savings-to-investment
ratios, to provide for this new State
option (while retaining the requirement
that all applications include the simple
paybacks of each ECM, so DOE has
consistent data on all of the ECMs
funded over the life of the program); and
adding a new subparagraph (c)(7) to
allow for the inclusion of an update of
the TA in a grant application if such an
update is required by the State. DOE

then proposes to redesignate old
subparagraphs (c)(7) and (c)(8) as new
subparagraphs (c)(8) and (c}(9),
respectively, to allow for the addition of
new subparagraph (c)(7).

New Section 455.111 Applicant
Certifications for Technical Assistance
and Energy Conservation Measure
Grants to Institutions

DOE proposes to revise paragraph (c)
of new § 455.111 by referring to the
State-required EA information for TA
grant applications, as discussed above.
In addition, a new paragraph (e) is being
added to cover certifications by
grantees that have borrowed their non-
Federal shares and have allowed liens
to be placed on the ECMs funded under
the grant. As discussed under J 455.101,
this certification is designed to assure
that DOE is notified should the grantee
ever later be sued due to problems with
the repayment of the borrowed funds.
Since DOE retains an interest in
equipment acquired with ICP grant
funds, it is essential that DOE be
notified if that equipment is at risk of
repossession by a lender.

New Section 455.112 Davis-Bacon
Wage Rate Requirement

DOE proposes to create this new
section to cover the Davis-Bacon
requirement formerly included in old
§ 455.61. The wording has been
simplified and reformatted, but the
requirement remains the same.

New Section 455.113 Grantee Records
and Reports for Technical Assistance
and Energy Conservation Measure
Grants to Institutions

DOE proposes revising this section
throughout to require that grantees send
one copy of each required report to DOE
and one copy to the State, instead of
having two copies sent to the State, with
the State then sending one of those
copies to DOE. This change eliminates
the need for States to serve as
intermediaries on reports to DOE and
should result in DOE receiving the
reports more directly and quickly.

DOE proposes revising new § 455.113
by removing State grant requirements
formerly in old § 455.63 and by adding,
in subparagraph {b)(2)(ii), a requirement
that final reports from grantees include
the actual costs, as well as the finial
estimated simple payback periods, or
the final estimated life cycle cost
(depending upon the State requirement)
based on actual costs for each ECM and
for the entire project. The previous
language only required the final
estimated payback. Since the original
grant application included only TA
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estimated costs, the final report must
include the actual costs. Otherwise there
will be no record of how estimated costs
compared to actual costs.

DOE proposes revising subparagraph
(b)(2)(iii) of new § 455.113 by providing
that statistically valid samples of each
State s grantees submit energy use
reports for three years after project
completion and by requiring, to the
extent feasible, that energy consumption
data in those annual energy use reports
be monthly usage data by fuel or energy
type. Grantees are also encouraged to
provide relevant information about
changes in building usage, equipment, or
structure. These energy use reports may
serve as useful tools in assessing the
effectiveness of ECMs. and a carefully
designed sample should result in better
reports. DOE plans to develop the
sample design and provide it to the
States before the FY 1993 cycle begins.

New Subpart K-Applicant
Responsibilities--Grants to States

DOE proposes creating this new
subpart to cover all types of grants to
States under ICP. Some of these
requirements were formerly covered in
§ § 455.60, 455.62, and 455.63, and some
are new due to the 1990 legislation. This
subpart includes new § § 455.120,
455.121, 455.1Z2, and 455.123.

New Section 455.120 Grant
Applications for State Administrative
Expenses

DOE proposes to revise this section
(formerly § 455.62) by changing $30,000
to $50,000 in paragraph (a). This would
become the new maximum base amount
for a grant for State administrative
expenses. The maximum remains 5
percent of the schools and hospitals
grants awarded, when that exceeds
$50,000. The $30,000 maximum base
grant was established in 1983 (48 FR
28071-73, June 20, 1963), and DOE
believes that it is now appropriate to
raise it. States have considerable
administrative responsibilities under
ICP and, over the years, have found that
effective program administration is a
labor-intensive activity. DOE believes
that $50,000 now is a reasonable,
maximum base amount for these grants.
A State could apply for that amount any
time after DOE announces the
availability of the State allocations.

DOE is proposing to delete the rest of
the sentence following $50,000. The next
sentence is revised so that States which
are entitled to receive more than $50,000
may apply for their remaining
administrative expenses grants after
they submit to DOE their TA and ECM
grant applications from schools and
hospitals. DOE is not proposing to raise

the maximum administrative expenses
grant, which remains 5 percent of the
schools and hospitals grants awarded in
the State during the program cycle.

DOE is proposing to add a new
paragraph (b) to permit States that are
eligible to use up to 100 percent of their
allocations for technical assistance,
program assistance, and marketing to
apply for administrative expenses
grants, again in two stages: First, for the
$50,000 maximum base amount after the
cycle is announced; later, for up to 5
percent (less the $50,000) of their total
funds obligated to eligible recipients for
energy conservation measures, technical
assistance, program assistance, and
marketing during the fiscal year It is
important to note here that the total
amount for which a State applies to
cover administrative expenses, technical
assistance, program assistance, and
marketing, may not exceed its allocation
for the fiscal year

DOE is then proposing to establish a
new paragraph (c) in new § 455.120,
using the last sentence of old paragraph
(a) for this new paragraph (c]. This
allows States to use funds allocated for
administrative expenses for ECM and
TA grants. DOE then proposes to delete
from subparagraph (d)(2) (formerly
(b)(2)) the references to sources of non-
Federal share for administrative
expenses grants. DOE is proposing to
delete the requirement for matching
contributions for these grants.
New Section 455.121 Grant
Applications for State Technical
Assistance, Program Assistance, and
Marketing Programs

DOE proposes to create this new
section to cover the requirements for the
new grants to States provided for in the
1990 legislation. These grants have
already been discussed under new
subpart H, but this section covers in
detail the requirements States must meet
in order to apply for them. The 1990
legislation permits States meeting
specified conditions to apply for up to
100 percent of their allocations for State-
run technical assistance or program
assistance programs, and/or up to 50
percent of their allocations for
marketing programs. These programs
must be described in the State Plan, and
must be administered in conjunction
with a non-Federally funded State
program that provides the remaining
financing-primarily ECM funding, or
funding for ECMs and TAs if a State
elects to use appropriated funds only for
program assistance and marketing. The
application requirements are intended to
demonstrate that the State has a viable,
non-Federally funded ECM program,
and that not more than 15 percent of the

funds legally obligated or committed to
eligible recipients for the overall
program will be spent on technical
assistance, program assistance, and
marketing.

Among the important requirements
under this section are that non-Federally
funded ECMs must be eligible for
funding under § 455.71, and that
institutions undertaking such ECMs
comply with all applicable Federal,
State, and local laws and regulations.
Special attention should be paid to
applicable State and Federal non-
discrimination laws and regulations.
DOE believes that these are reasonble
requirements designed to assure that,
when States use their ICP allocations for
the newly allowable activities, eligible
institutions benefit by obtaining ECMs
that meet the basic eligibility standards
of ICP. This does not mean, however,
that requirements applicable only to
Federally funded projects, such as
Davis-Bacon wage rates, are applicable
to the non-Federally funded ECMs.

Applications for these new grants
must be made together with the
application for the State administrative
expense grant, if the State elects to
apply for both types of grants. DOE is
not proposing to require a matching
contribution for these grants.

New Section 455.122 Applicant
Certifications for State Grants for
Technical Assistance, Program
Assistance, and Marketing

DOE proposes to create this new
section to cover the certifications States
must submit to DOE if they elect to
apply for the new types of grants
provided for by the 1990 legislation. The
State must certify that not more than 15
percent of the funds used for its ICP
program in a fiscal year will be
expended on technical assistance,
program assistance, and marketing. As
discussed earlier, States must have
viable programs to fund their energy
conservation measure programs from
non-Federal sources in order to qualify
to use their Federal allocations for
technical assistance, program
assistance, and marketing, and they
must provide certifications to that effect.
Energy conservation measures funded
from such non-Federal sources would
have to be eligible for funding under the
ICP regulations. Institutions installing
such measures would have to follow
applicable Federal, State, and local laws
and regulations. States that have
constitutional prohibitions on providing
State assistance to religiously affiliated
institutions eligible under ICP, must
certify that provision has been made for
such institutions to receive assistance
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for ECMs from DOE funded grants if
such institutions would be ineligible to
apply for the non-Federal sources of
funding under the States's ECM program

New Section 455.123 Grantee Records
and Reports for State Grants for
Administrative Expenses, Technical
Assistance, Program Assistance, and
Marketing

DOE proposes creating new § 455.123
to cover the reporting requirements for
grants made to States for administrative
expenses, technical assistance, program
assistance, and marketing. Some of the
requirements were formerly found in old
§ 455.63; some are new, to cover the new
types of grant activities provided for in
the 1990 legislation. States funding
technical assistance programs must
submit reports to DOE listing the
institutions receiving TAs and the
amounts of assistance provided to each
institution under the State program.
States funding ECMs from non-Federal
sources must submit to DOE reports
which include lists of recipients of the
non-Federal funding, together with the
amounts of funding received and the
types of ECMs installed by each
recipient. In addition to providing
necessary documentation to support a
certification pursuant to § 455.122, and
an application for an administrative
expenses grant, these records are
needed so that DOE is able to track the
impact of its program funds, including
the completion of projects using non-
Federal funds related to the ICP
appropriations. States need to report to
DOE on all their grant activities, if they
have been awarded funding for several
activities such as administrative
expenses, program assistance,
marketing, and technical assistance.

New Subpart L-State Responsibilities

DOE proposes to redesignate old
subpart F as new subpart L, which will
include new §§ 455.130, 455.131,455.132,
455.133, 455.134, 455.135, and 455.136.
Some of these sections are new, and
some are revised from old §§ 455.70,
455.71, 455.72, and 455.73.

New Section 455.130 State Evaluation
of Grant Applications

DOE proposes revising paragraph (b)
of new § 455.130 by deleting the
requirement for review and certification
of hospital applications under
§§ 1524(c)(2) and 1603 of the Public
Health Service Act (42 U.S.C. 300m-3
and 300o-2, respectively). This change is
necessitated by the repeal of those
sections of the Public Health Service
Act. DOE is proposing a provision for
State review and certification of
hospital applications where there is a

State requirement. New § 455.20 is also
being revised to include a provision for
States to specify special requirements
for application review and certification
for either schools or hospitals in State
Plans. This proposed change is
necessary because there are no longer
uniform requirements for application
review and certification.

New Section 455.131 State Ranking of
Grant Applications

DOE proposes designating the opening
paragraph of new § 455.131 (formerly
§ 455.71) as paragraph (a) and then
revising it to provide for the exception to
the ranking requirement mentioned in
§ 455.92, covering State technical
assistance awards.

Former paragraph (a) then becomes
new paragraph (b) and is revised to
provide for the State EA requirements
pursuant to § 455.20(k). This paragraph
is also revised to add the wording "on a
percentage basis" after energy
conservation potential to provide an
equal opportunity to small institutions
whose conservation potential might be
relatively low in absolute terms but still
constitutes a sizeable portion of that
institution's energy usage. Proposed for
deletion in this paragraph is the former
preference given to applicants which
funded their own EAs. Since DOE no
longer funds any EAs, that preference is
now moot.

DOE proposes to redesignate former
paragraph (b) as new paragraph (c), and
then revise it by changing the second
sentence to clarify that it applies when a
State ranks on a building-by-building
basis and by replacing the phrase
"directly involves" with "is physically
connected to." DOE then proposes
adding a new sentence to explain that,
when States rank on a measure-by-
measure basis, an ECM that is
physically connected to a number of
buildings may be ranked as a single
ECM. The important qualification here is
that the ECM must be physically
connected to all of the buildings. ECMs
that are the same for a number of
buildings, but not physically connected
to all of them, such as storm windows or
interior lights, must be ranked
individually for each building in which
they appear.

DOE then proposes to change the
weighting requirements for ranking
criteria so that the first criterion, cost
effectiveness as determined by simple
payback or life cycle cost analysis, must
always receive at least 50 percent of the
weight. This better reflects the
importance of cost effectiveness over all
other criteria. States are then allowed to
set their own weights for the remaining
criteria, as set forth in § 455.20(e).

DOE proposes redesignating old
subparagraph (b)(3) as new
subparagraph (c){2), covering the types
and quantities of energy to be saved.
DOE then proposes several revisions for
old subparagraph (b)(2): Redesignating it
as (c)(3); deleting the phrase "in
descending priority," and replacing it
with "renewable energy"; and deleting
old subparagraphs (b)(2) (i) and (ii)
which refer to coal and renewable
energy sources. These changes eliminate
the priority given to renewable energy
and coal and make the type of energy
source to which conversion is proposed
a criterion.

DOE proposes replacing old
§ 455.71(fJ with a new § 455.131(g) which
addresses only the State option of using
school or hospital allocations for other
applicants if the 30 percent minimum for
each sector is not covered by
applications. Old § 455.71(e), which
covered applications for severe
hardship, is being moved to a new
§ 455.132.

New Section 455.132 State Evaluation
of Requests for Severe lardship
Assistance

DOE proposes to add this section
which contains revised wording from
old § 455.71(e). The primary change is to
relegate to a secondary status, and
make optional, the criteria unrelated to
financial need. A sentence is added at
the end of paragraph (c) which states
that the primary consideration for
hardship grants must be the institution's
inability to provide its 50 percent share
of the cost. Other factors such as fuel
cosrmay be considered if the State
determines they are valid. The optional
secondary criteria have little or nothing
to do with the fundamental question of
whether the applicant is able to provide
the 50 percent matching contribution.
DOE believes that hardship grants,
which may total up to 90 percent of the
cost of a project under ICP, should be
given only to institutions that are able to
document they have a financial need for
the additional funds. The secondary
criteria such as fuel cost and availability
and climate, which are mentioned in the
Act, may be used by States to reinforce
any hardship determination, but
financial need must be the primary
criterion.

DOE proposes revising subparagraph
(d)(2) of new § 455.132 by adding a new
last sentence stating that each State
must decide on a case-by-case basis
whether, and to what extent, it will
recommend hardship funding for
individual applicants. This change is
proposed to emphasize that applications
for hardship assistance must be
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evaluated individually and should be
recommended for funding on individual
merit. Also, the State must decide how
much additional funding to provide each
applicant.

DOE also proposes adding to new
§ 455.132 a new paragraph (e) to clarify
that, where there are insufficient
applications from hardship applicants to
cover the 10 percent allocation provided
for in new paragraph 455.30(d), the State
may use the remaining funds in that
allocation for other qualified applicants.
However, in no case may more than 10
percent of a State's allocation for
schools and hospitals be awarded to
hardship applicants. This new
paragraph (e) clarifies what was
intended to be stated in old paragraph
455.71(f). Unfortunately, because that
paragraph included the phrase "without
regard to the limitations of paragraphs
(d) and () of this section," it was
possible to interpret the paragraph to
mean that the 10 percent hardship
limitation could be exceeded if
insufficient non-hardship applications
were received by the State. It was never
DOE's intention to allow hardship
grants to exceed 10 percent.

New Section 455.133 Forwarding of
Institutional Applications for Technical
Assistance and Energy Conservation
Measure Grants

DOE proposes to revise the title of
this section to differentiate it from the
next section covering grants to States.
DOE then proposes revising paragraph
(c) to require State certification of
applications forwarded to DOE as
having been reviewed and evaluated
and found to have met all program
requirements. This change is intended to
emphasize the importance of the State
role in reviewing grant applications.
New Section 455.134 Forwarding of
Applications for State Grants for
Technical Assistance, Program
Assistance, and Marketing

DOE proposes to add this new section
to cover the new grants provided for by
the 1990 legislation. States that are
eligible for such grants may apply for
them any time after allocations are
announced by DOE.
New Section 455.135 State Liaison,
Monitoring, and Reporting

DOE proposes to renumber this
section, formerly § 455.73.
New Section 455.140 Approval of
Institutional Applications for Technical
Assistance and Energy Conservation
Measures

DOE is proposing to revise the title to
differentiate this from the section on

grants to States, and then to revise
paragraph (d) as follows: By adding "to
cover cost overruns or other additional
costs" after "supplemental funds;" and
replacing the word "awarded" with
"provided for in the original grant
award" to clarify the intent of the
paragraph.

DOE is proposing, similarly, to revise
paragraph (e) of this section by adding
"to cover cost overruns or other
additional costs" after the words
"supplemental funds," and replacing the
word "awarded" with "provided for in
the original grant award." This again is
intended to clarify the paragraph's
intent.

DOE proposes to add a new
paragraph (f) which allows each State to
decide, in accordance with State plan
criteria, whether, and under what
circumstances, it will permit applicants
to reapply for ECMs when those ECMs
were funded in earlier grant cycles but
were never implemented. DOE then
proposes to add a new paragraph (g)
which is a revised version of the second
sentence of old § 455.80(e).

DOE further proposes adding a new
paragraph (h) stating that funds that
become available to a grantee after the
installation of all approved ECMs. due
to cost underruns in the installed ECMs,
may be used for additional ECMs if
approved by the State and DOE.
Grantees must seek writtten approval
from the State and DOE before
committing funds from a cost underrun
to other ECMs.

New Section 455.141 Grant Awards for
Units of Local Government and Public
Care Institutions

DOE proposes to delete the language
prohibiting the procurement of
... * any single item of equipment or

tangible personal property having an
acquisition cost in excess of
$500 * * *," which would then make it
possible to purchase meters and
submeters under a TA grant. DOE is not
imposing a dollar limit on such
purchases, because different buildings
may have varying needs for meters.
However, DOE would expect prudence
to be exercised in this regard. Meters
and submeters should be considered an
adjunct to the TA itself and should not
be the major investment under the TA
grant.

New Section 455.142 Grant Awards for
Schools, Hospitals and Coordinating
Agencies

DOE proposes the same kind of
deletion as discussed under new
§ 455.141.

New Section 455.143 Grant Awards for
State Administrative Expenses

DOE proposes revising subparagraph
(a)(1) of new § 455.143 by deleting
$30,000 and replacing it with $50,000 to
reflect the new maximum base amount
for State administrative expense grants
which may be applied for and awarded
after the State's allocation is announced
by DOE. Then DOE is proposing to add
a new subparagraph (a)(3) to provide for
subsequent administrative grants to
States that are providing non-Federal
funding pursuant to § 455.121(a), up to 5
percent of the aggregate funding
provided, less $50,000 if that was earlier
awarded.

DOE proposes to delete the
requirement for a 50 percent non-
Federal share matching contribution for
State administrative expense grants.
This change is in response to comments
DOE has received that a number of
States are encountering difficulties in
obtaining their non-Federal shares from
State funds.

New Section 455.144 Grant Awards for
State Programs To Provide Technical
Assistance, Program Assistance, and
Marketing

DOE proposes to add this section to
cover the new grants provided for in the
1990 legislation. Requirements for these
grants have already been discussed in
this preamble. DOE is proposing that no
match be required from the States for
these grants; therefore, the rule provides
that these grants may be for up to 100
percent of a State's projected costs in
the cases of program assistance and
marketing. It is important to note,
however, that pursuant to new
paragraph 455.144(b), a State may apply
only for up to 50 percent of its allocation
for marketing activities as defined in
§ 455.2. However, that grant may cover
up to 100 percent of the State's costs for
marketing. Conversely, while up to 100
percent of the State's allocation may be
used for technical assistance, DOE is
requiring that no more than 50 percent of
individual TA costs be provided with
these grant funds. DOE believes that
institutions that receive TA funding
through a State grant still should be
required to provide a 50 percent
matching contribution.

DOE is providing, in paragraph
455.144(d), for States which receive
grants for technical assistance, program
assistance, and marketing to apply to
DOE to use some or all of those funds
for regular grants to schools and
hospitals if they cannot use the funds for
the originally intended purpose in the
required timeframe. Particularly in cases
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in which a State finds it cannot obtain
non-Federal sources of funding for
ECMs, the State is obligated to revert,
for that cycle, at least, to a regular ICP
grant program.

As mentioned earlier in this preamble,
DOE is particularly interested in
receiving comments and suggestions on
the implementation of these new grants,
particularly how States integrate them
with the non-Federally funded energy
conservation improvements for schools
and hospitals which must be undertaken
concurrently with these other activities.

New Subpart N-Administrative
Review

DOE proposes to include this entire
subpart (§ § 455.150-155), which was
finalized as part of the Grants Appeals
Procedures rulemaking in the Federal
Register published on October 10, 1990
(pages 41322-41327).

New Section 455.150 Right to
Administrative Review

DOE proposes to add a new
paragraph (b) to provide appeal rights
for State applications for the new types
of grants for technical assistance,
program assistance, and marketing
provided for by the 1990 legislation.

Response to Additional Suggestions
Over the years, DOE has received

suggestions for changes to the program
which cannot be considered because of
statutory requirements or limitations.
These suggestions, which cannot be
implemented by revisions to the rule,
include: (1) Eliminating hardship grants
(or increasing the allocation for them);
(2) changing the matching provisions
from 50/50 to some other split; (3)
funding ECMs for local government and
public care buildings; (4) issuing a single
grant to each State and having the
States award the individual schools and
hospitals ECM grants (except when a
State applies to serve as a coordinating
agency for all institutions including
religiously affiliated institutions); (5)
funding second TAs for buildings after a
specified time period; and (6) funding
ECMs which replace ECMs previously
funded under the program.

DOE is interested in receiving
comments on the suggested revisions
proposed herein and in receiving other
ideas for improving the program. In
order for DOE to make informed
decisions about any suggestions, it helps
to have as much background as possible
on why a change is needed and how it
might be implemented, or on why a
proposed revision should not be made or
how it might be more effectively drafted.

Some States have expressed an
interest in implementing some or all of

the changes resulting from this
rulemaking as soon as possible. DOE
would be interested in receiving
comments as to the desirability of
allowing the final rulemaking to be
effective during the program cycle in
which it is published in the Federal
Register, rather than wait until the start
of the next cycle.

III. Review Under Executive Order 12291
Today's issuance was reviewed under

Executive Order 12291. DOE has
concluded that the rule is not a "major
rule" because it will not result in: (1) An
annual effect on the economy of $100
million or more; (2) a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of U.S.-based enterprises
to compete in domestic or export
markets. In accordance with the
requirements of the Executive Order,
this notice has been reviewed by the
Office of Management and Budget
(OMB).
IV. Review Under the Regulatory
Flexibility Act

These regulations were reviewed
under the Regulatory Flexibility Act,
Public Law 96-354, which requires
preparation of a regulatory flexibility
analysis for any regulation that will
have a significant economic impact on a
substantial number of small entities, i.e.,
small businesses and small government
jurisdictions. The changes proposed in
this action primarily clarify the
regulations or add flexibility to the
existing program. Thus, these changes
have a minimal effect on small entities.
DOE therefore certifies that there will
not be a significant economic impact on
a substantial number of small entities,
and that preparation of a regulatory
flexibility analysis is not warranted.

V. Review Under the Paperwork
Reduction Act

The information collection
requirements proposed in this Notice
have been submitted to OMB in
accordance with section 3504(b) of the
Paperwork Reduction Act, Public Law
96-511, 94 Stat. 2812 (44 U.S.C. 3510 et
seq.), and procedures implementing that
Act (5 CFR 1320.1 et seq.).

VI. Review Under National
Environmental Policy Act

Pursuant to the requirements of the
National Environmental Policy Act of
1969 (NEPA), Public Law 91-190, 83 Stat.
852 (42 U.S.C. 4321 et seq.), DOE

published a Notice of Availability of an
Environmental Assessment (EA) of the
entire Title III program on March 12,
1979, in the Federal Register, 44 FR
13554. Based on this assessment, DOE
determined that the EPCA Title III
program did not constitute a major
Federal action significantly affecting the
quality of the human environment, and
that therefore, no Environmental Impact
Statement (EIS) was required.

DOE has reviewed the environmental
impacts for the program amendment
proposed today. It is DOE's judgment
that the proposed amendments will
result in no environmental impacts in
addition to those previously analyzed
for this program. It is, accordingly,
DOE's determination that the
environmental impacts of the program
as modified by today's proposed
amendment have been adequately
analyzed in the March 1979 EA, and that
these impacts are not significant. Hence,
the previous negative determination is
still applicable, and no additional EA or
EIS is required.

VII. Review Under Executive Order
12612

Executive Order 12612 requires that
regulations be reviewed for any
substantial direct effects on States, on
the relationship between the national
Government and the States, or in the
distribution of power among various
levels of Government. If there are
sufficient substantial direct effects, the
Executive Order requires preparation of
a Federalism assessment to be used in
decisions by senior policymakers in
promulgating or implementing the
regulation.

Today's proposed regulatory
amendments are intended to simplify
the management of the program by
providing the States with clearer, more
specific guidance in a number of areas
and greater flexibility in other areas.
They will not, therefore, have a
substantial direct effect on the
traditional rights and prerogatives of
States in relationship to the Federal
Government.

VIII. Review Under the Federal Energy
Administration Act

This notice was submitted for
comment to the Administrator of the
Environmental Protection Agency under
section 7(c)(2) of the Federal Energy
Administration Act, as amended, 15
U.S.C. 766(c)(2). The Administrator did
not submit any comments.
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IX. Catalog of Federal Domestic
Assistance

The Catalog of Federal Domestic
Assistance number for the Grant
Program for Schools and Hospitals is
81.052.

X. Opportunity for Public Comment

A. Written Comments

Interested persons are invited to
participate in this rulemaking by
submitting data, views, or arguments
with respect to the proposal set forth in
this notice. Comments should be
submitted to the address for the Office
of Hearings and Dockets, which is given
in the beginning of this notice. The
envelope and written comments
submitted should be identified with the
designation, "Notice of Proposed
Rulemaking for Grant Programs for
Schools and Hospitals and for Buildings
Owned by Units of Local Government
and Public Care Institutions, Docket
Number CE-RM-91-130." Ten (10)
copies should be submitted.

All comments received on or before
the date specified in the beginning of
this notice and all other relevant
information will be considered by DOE
before taking action on a final rule.

Any person submitting information
which that person believes to be
confidential and which may be exempt
by law from public disclosure should
submit one complete copy, as well as
ten (10) copies from which the
information claimed to be confidential
has been deleted. DOE reserves the right
to determine the confidential status of
the information or data and to treat it
according to its determination. This
procedure is set forth in 10 CFR 1004.11.

B. Public Hearings

DOE will hold three public hearings
on the proposed rule as specified at the
beginning of this notice.

Any person who has an interest in the
proposed rule or who is a representative
of a group or class of persons which has
an interest in it may make a request for
an opportunity to make an oral
presentation. Such a request to speak at
the hearing should be directed to the
Hearings and Dockets address given in
the Addresses section of this notice and
must be received by 4:30 p.m. local time
on the date specified in the Dates
section.

The person making the request should
describe briefly his or her interest in the
proceeding, The person should also
provide a daytime phone numberwhere
the person may be reachedi Those
persons requesting an opportunity to
provide oral testimony should bring ten

(10) copies of their Statement to the
hearing.

DOE reserves the right to select the
persons to be heard at the hearing, to
schedule the respective presentations,
and to establish the procedures
governing the conduct of the hearing.
The length of each presentation is
limited to 10 minutes.

A DOE official will preside at each
hearing. These will not be judicial or
evidentiary-type hearings. Questions
may be asked of speakers only by those
conducting the hearing, and there will
be no cross-examination of persons
presenting Statements. Any decision
made by DOE with respect to the
subject matter of the hearings will be
based on all of the information available
to DOE.

Any participant who wishes to ask a
question at the hearing may submit the
question in writing to the presiding
officer. The presiding officer will
determine whether the question is
relevant and material, and whether time
limitations permit it to be presented for
an answer.

Any further procedural rules needed
for the proper conduct of the hearing
will be announced by the presiding
officer.

If DOE must cancel a hearing, DOE
will make every effort to give advance
notice of such cancellation to interested
parties. Notice of cancellation will also
be given to all persons scheduled to
speak at the hearing. Hearing dates may
be cancelled in the event no public
testimony has been scheduled in
advance.

List of Subjects in 10 CFR Part 455
Buildings, community facilities, energy

audits, energy conservation, grant
programs, energy, health facilities,
hospitals, reporting and recordkeeping
requirements, schools, solar and
renewable energy, technical assistance.

Issued in Washington, DC on November 5,
1991.
J. Michael Davis,
Assistant Secretary, Conservation and
Renewable Energy

Part 455 of chapter II, title 10, Code of
Federal Regulations is revised to read as
set forth below:

PART 455--GRANT PROGRAMS FOR
SCHOOLS AND HOSPITALS AND
BUILDINGS OWNED BY UNITS OF
LOCAL GOVERNMENT AND PUBLIC
CARE INSTITUTIONS

Subpart A-General Provisions
Sec.
455.1 Purpose and scope.
455.2 Definitions.

Sec.
455.3 Administration of grants.
455.4 Recordkeeping.
455.5 Suspension and termination of grants.

Subpart B--State Plan Development and
Approval
455.20 Contents of State plan.
455.21 Submission and approval of State

plans and State plan amendments.

Subpart C-Allocation of Appropriations
Among the States
455.30 Allocation of funds.
455.31 Allocation formulas.
455.32 Reallocation of funds.

Subpart D-Preliminary Energy Audit and
Energy Audit Grant Procedures
455.40 Purpose and scope.
455.41 Financial assistance.
455.42 Cost sharing.
455.43 Allocation of funds for preliminary

energy audits and energy audits.
455.44 Submission and review of

applications.
455.45 Content of applications.
455.46 Use of funds.
455.47 Reporting requirements.
455.48 Contents of a preliminary energy

audit. [Reserved]
455.49 Contents of energy audit. [Reserved]

Subpart E-Technical Assistance Programs
for Schools, Hospitals, Units of Local
Government, and Public Care Institutions
455.60 Purpose.
455.61 Eligibility.
455.62 Contents of a technical assistance

program.
455.63 Cost effectiveness testing.

Subpart F-Energy Conservation Measures
for Schools and Hospitals
455.70 Purpose.
455.71 Eligibility.
455.72 Scope of the grant.

Subpart G-State Administrative Expenses
455.80
455.81
455.82

Purpose.
Eligibility
Scope of the grant.

Subpart H-State Grants for Technical
Assistance, Program Assistance, and
Marketing
455.90 Purpose.
455.91 Eligibility.
455.92 State technical assistance awards.

Subpart I-Cost-Sharing
455.100 Limits to Federal share.
455.101 Borrowing the non-Federal share/

title to equipment.
455.102 :Energy conservation measure cost-

share credit.
455.103 Requirements for applications for

credit.
455.104 Rebates from utilities and other

entities.

Subpart J-Applicant Responsibilities-
Grants to Institutlons
455.110 Grant application submittals for

technical assistance and energy
conservation measures.
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455.111 Applicant certifications for
technical assistance and energy
conservation measure grants to
institutions.

455.112 Davis-Bacon wage rate requirement.
455.113 Grantee records and reports for

technical assistance and energy
conservation measure grants to
institutions.

Subpart K-Applicant Responsibilities-
Grants to States
455.120 Grant applications for State

administrative expenses.
455.121 Grant applications for State

technical assistance, program assistance.
and marketing programs.

455,122 Applicant certifications for State
grants for technical assistance, program
assistance, and marketing.

455.123 Grantee records and reports for
State grants for administrative expenses,
technical assistance, program assistance,
and marketing.

Subpart L-State Responsibilities
455.130 State evaluation of grant

applications.
455.131 State ranking of grant applications.
455.132 State evaluation of requests for

severe hardship assistance.
455.133 Forwarding of institutional

applications for technical assistance and
energy conservation measure grants.

455.134 Forwarding of applications for State
grants for technical assistance, program
assistance, and marketing.

455.135 State liaison, monitoring, and
reporting.

Subpart M-Grant Awards
455.140 Approval of institutional

applications for technical assistance and
energy conservation measures.

455.141 Grant awards for units of local
government and public care institutions.

455.142 Grant awards for schools, hospitals,
and coordinating agencies.

455.143 Grant awards for State
administrative expenses.

455.144 Grant awards for State programs to
provide technical assistance, program
assistance, and marketing.

Subpart N-Administrative Review
455.150 Right to administrative review
455.151 Notice requesting administrative

review.
455.152 Transmittal of record on review.
455.153 Review by the Deputy Assistant

Secretary.
455.154 Discretionary review by the

Assistant Secretary.
455.155 Finality of decision.

Authority: 42 U.S.C. 6371 et seq.; 42 U.S.C.
7101 et seq.

Subpart A-General Provisions

§ 455.1 Purpose and scope.
(a) This part establishes programs of

financial assistance pursuant to Title IIl
of the Energy Policy and Conservation
Act, as amended, 42 U.S.C. 6371 et seq.

(b) This part authorizes grants to
States or to public or non-profit schools

and hospitals to assist them in
conducting preliminary energy audits
and energy audits, in identifying and
implementing energy conservation
maintenance and operating procedures,
and in evaluating, acquiring, and
installing energy conservation measures,
including renewable resource measures,
to reduce the energy use and anticipated
energy costs of buildings owned by
schools and hospitals.

(c) This part also authorizes grants to
States or units of local government and
public care institutions to assist them in
conducting preliminary energy audits
and energy audits, in identifying and
implementing energy conservation
maintenance and operating procedures,
and in evaluating energy conservation
measures, including renewable resource
measures, to reduce the energy use and
anticipated energy costs of buildings
owned by units of local government and
public care institutions.

§ 455.2 Definitions.
Act, as used in this part, means the

Energy Policy and Conservation Act,
Pub. L. 94-163, 89 Stat. 871 (42 U.S.C.
6201, et seq.), as amended by Title III of
the National Energy Conservation Policy
Act, Public Law 95-619, 92 Stat. 3238 (42
U.S.C. 6371), and the State Energy
Efficiency Programs Improvement Act of
1990, Public Law 101-440, 104 Stat. 1011.

Assistant Secretary means the
Assistant Secretary for Conservation
and Renewable Energy or any official to
whom the Assistant Secretary's
functions may be redelegated by the
Secretary.

Auditor means any person who is
qualified in accordance with 10 CFR
450.44 to conduct an energy audit.

Building means any structure,
including a group of closely situated
structural units that are centrally
metered and are served by a central
utility plant, or eligible portion thereof,
the construction of which was
completed on or before May 1, 1989,
which includes a hearing or cooling
system, or both.

Civil rights requirements means civil
rights responsibilities of applicants and
grantees pursuant to the
Nondiscrimination in Federally Assisted
Programs regulation of the Department
of energy (10 CFR part 1040).

Complex means a closely situated
group of buildings on a contiguous site
such as a school or college campus or
multibuilding hospital.

Construction completion means the
date of issuance of an occupancy permit
for a building or the date the building is
ready for occupancy as determined by
DOE.

Cooling degree days means the
annual sum of the number of Fahrenheit
degrees of each day's mean temperature
above 650 for a given locality.

Coordinating agency means a State or
any public or nonprofit organization
legally constituted within a State which
provides either administrative control or
services for a group of institutions
within a State and which acts on behalf
of such institutions with.respect to their
participation in the program.

Deputy Assistant Secretary means the
Deputy Assistant Secretary for
Technical and Financial Assistance or
any official to whom the Deputy
Assistant Secretary's functions may be
redelegated by the Assistant Secretary.

DOE means the Department of
Energy.

Energy audit means a determination
of the energy consumption
characteristics of a building which:

(1) Identifies the type, size, and rate of
energy consumption of such building
and the major energy using systems of
such building;

(2) Determines appropriate energy
conservation maintenance and
operating procedures; and

(3) Indicates the need, if any, for the
acquisition and installation of energy
conservation measures.

Energy conservation maintenance and
operating procedures means
modifications in the maintenance and
operations of a building and any
installation therein which are designed
to reduce the energy consumption in
such building and which require no
significant expenditure of funds.

Energy conservation measure means
an installation or modification of an
installation in a building which is
primarily intended to maintain or reduce
energy consumption and reduce energy
costs, or allow the use of an alternative
energy source, including, but not limited
to:

(1) Insulation of the building structure
and systems within the building

(2) Storm windows and doors,
multiglazed windows and doors, heat
absorbing or heat reflective glazed and
coated windows and door systems,
additional glazing, reductions in glass
area, and other window and door
systems modifications;

(3) Automatic energy control systems
which would reduce energy
consumption;

(4) Load management systems which
would shift demand for energy from
peak hours to hours of low demand and
lower cost;

(5) Equipment required to operate
variable steam, hydraulic, and
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ventilating systems adjusted by
automatic energy control systems;

(6) Active or passive solar space
heating or cooling systems, solar electric
generating systems, or any combination
thereof;

(7) Active or passive solar water
heating systems;

(8) Furnace or utility plant and
distribution system modifications
including:

(i) Replacement burners, furnaces,
boilers, or any combination thereof
which substantially increase the energy
efficiency of the heating system;

(ii) Devices for modifying flue
openings which will increase the energy
efficiency of the heating system;

(iii) Electrical or mechanical furnace
ignition systems which replace standing
gas pilot lights; and

(iv] Utility plant system conversion
measures including conversion of
existing oil- and gas-fired boiler
installations to alternative energy
sources, including coal;

(9) Addition of caulking and
weatherstripping,

(10) Replacement or modification of
lighting fixtures (including exterior light
fixtures which are physically attached
to, or connected to, the building) to
increase the energy efficiency of the
lighting system without increasing the
overall illumination of a facility, unless
such increase in illumination is
necessary to conform to any applicable
State or local building code or, if no
such code applies, the increase is
considered appropriate by DOE;

(11) Energy recovery systems;
(12) Congeneration systems which

produce steam or forms of energy such
as heat, as well as electricity for use
primarily within a building or a complex
of buildings owned by an eligible
institution and which meet such fuel
efficiency requirements as DOE may by
rule prescribe;

(13) Such other measures as DOE
identifies by rule for purposes of this
part, as set forth in subpart D of 10 CFR
part 450; and

(14) Such other measures as a grant
applicant shows will save a substantial
amount of energy and as are identified
in an energy audit in accordance with
§ 455.2 or § 455.20(k), or a technical
assistance report in accordance with
§ 455.62.

Fuel means any commercial source of
energy used within the building or
complex being surveyed, such as natural
gas, fuel oil, electricity, or coal.

Governor means the chief executive
officer of a State, including the Mayor of
the District of Columbia, or a person
duly designated in writing by the
Governor to act on her or his behalf.

Grant program cycle means the period
of time specified by DOE which relates
to the fiscal year or years for which
monies are appropriated for grants
under this part, during which one
complete cycle of DOE grant activity
occurs, including fund allocations to the
States; applications receipt, review,
approval, or disapproval; and award of
grants by DOE, but which does not
include the grantee's performance
period.

Grantee means the entity or
organization named in the Notice of
Financial Assistance Award as the
recipient of the grant.

Gross square feet means the sum of
all heated or cooled floor areas enclosed
in a building, calculated from the
outside dimensions, or from the
centerline of common wals.

Heating degree days means the
annual sum of the number of Fahrenheit
degrees for each day's mean
temperature below 65° for a given
locality.

Heating or cooling system means any
mechanical system for heating, cooling.
or ventilating areas of a building,
including a system of through-the-wall
air conditioning units.

Hospital means a public or nonprofit
institution which is a general hospital,
tuberculosis hospital, or any other type
of hospital, other than a hospital
furnishing primarily domiciliary care;
and which is duly authorized to provide
hospital services under the laws of the
State in which it is situated.

Hospital facilities means buildings
housing a hospital and related facilities,
including laboratories, laundries,
outpatient departments, nurses!
residence and training facilities, and
central service facilities operated in
connection with a hospital; it also
includes buildings housing education or
training facilities for health professions
personnel operated as an integral part of
a hospital.

Indian tribe means any tribe, band,
nation, or other organized group or
community of Indians, including any
Alaska native village, or regional or
village corporation, as defined in, or
established pursuant to, the Alaska
Native Claims Settlement Act, Public
Law 92-203; 85 Stat. 88, which is:

(1) Recognized as eligible for the
special programs and services provided
by the United States to Indians because
of their status as Indians, or

(2) Located on, or in proximity to, a
Federal or State reservation or
rancheria.

Loadmanagerneat system means a
device or devices which are designed to
shift ener ne to hours of kw demand
in order to reduce energy costs and

which do not cause more energy to be
used than was used before their
installation.

Local educational agency means a
public board of education or other
public authority or a nonprofit
institution legally constituted within, or
otherwise recognized by, a State either
for administrative control or direction
of, or to perform administrative services
for, a group of schools within a State.

Maintenance means activities
undertaken in a building to assure that
equipment and energy-using systems
operate effectively and efficiently.

Marketing means a program or
activity managed by the State and
designed to obtain non-Federal funds to
finance energy conservation measures
consistent with this part.

Native American means a person who
is a member of an Indian tribe.

Operating means the operation of
equipment and energy-using systems in
a building to achieve or maintain
specified levels of environmental
conditions of service.

Owned or owns means property
interest, including without limitation a
leasehold interest, which is, or shall
become, a fee simple title in a building
or complex.

Preliminary energy audit means a
determination of the energy
consumption characteristics of a
building, including the size, type, rate of
energy consumption, and major energy-
using systems of such building.

Primarily occupied means that in
excess of 50 percent of a building's
square footage or time of occupancy is
occupied by a public care institution or
an office or agency of a unit of local
government.

Program assistaooe means a program
or activity managed by the State and
designed to provide support to eligible
institutions to help ensure the
effectiveness of energy conservation
programs carried out consistent with
this part, including such relevant
activities as:

(1) Evaluating the services of
consulting engineers;

(2) Training school or hospital
personnel to perform energy accounting;

(3) Monitoring the implementation and
operation of energy conservation
measures; and

(4) Aiding in the procurement of
energy efficient equipment.

Public care institution means a public
or nonprofit institution which owns:

(1) A facility for long-term care,
rehabilitation facility, or public health
center, as described in section 1624 of
the Public Health Service Act (42 U.S.C.
300s-3; 88 Stat. 2270); or
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(2) A residential child care center,
which is an institution, other than a
foster home, operated by a public or
nonprofit institution. It is primarily
intended to provide full-time residential
care, with an average length of stay of at
least 30 days, for at least 10 minor
persons who are in the care of such
institution as a result of a finding of
abandonment or neglect or of being
persons in need of treatment or
supervision.

Public or nonprofit institution means
an institution owned and operated by:

(1) A State, a political subdivision of a
State, or an agency or instrumentality of
either; or

(2) A school or hospital which is, or
would be in the case of such entities
situated in American Samoa, Guam,
Puerto Rico, the Commonwealth of the
Northern Mariana Islands, and the
Virgin Islands, exempt from income tax
under section 501(c)(3) of the Internal
Revenue Code of 1954; or

(3) A unit of local government or
public care institution which is, or
would be in the case of such entities
situated in American Samoa, Guam,
Puerto Rico, the Commonwealth of the
Northern Mariana Islands, and the
Virgin Islands, exempt from income tax
under section 510(c)(3) or 501(c)(4) of the
Internal Revenue Code of 1954.

School means a public or nonprofit
institution which:

(1) Provides, and is legally authorized
to provide, elementary education or
secondary education, or both, on a day
or residential basis;

(2) Provides, and is legally authorized
to provide, a program of education
beyond secondary education, on a day
or residential basis and:

(i) Admits as students only persons
having a certificate of graduation from a
school providing secondary education,
or the recognized equivalent of such
certificate;

(ii) Is accredited by a nationally
recognized accrediting agency or
association; and

(iii) Provides an educational program
for which it awards a bachelor's degree
or higher degree or provides not less
than a two-year program which is
acceptable for full credit toward such a
degree at any institution which meets
the prer, eding requirements and which
provides such a program;

(3) Provides not less than a 1-year
program of training to prepare students
for gainful employment in a recognized
occupation and which meets the
provisions cited in paragraph (b), and
subparagraphs (b)(1), and (b)(2) of this
definition; or

(4) Is a local educational agency.

. School facilities means buildings
housing classrooms, laboratories,
dormitories, administrative facilities.
athletic facilities, or related facilities
operated in connection with a school.

Secretary means the Secretary of the
Department of Energy, or his/her
designee.

State means, in addition to the several
States of the Union, the District of
Columbia, Puerto Rico, Guam, American
Samoa, the Commonwealth of the
Northern Mariana Islands, and the
Virgin Islands.

State energy agency means the State
agency responsible for developing State
energy conservation plans pursuant to
section 362 of the Energy Policy and
Conservation Act (42 U.S.C. 6322) or, if
no such agency exists, a State agency
designated by the Governor of such
State to prepare and submit the State
Plan required under section 394 of the
Energy Policy and Conservation Act.

State hospital facilities agency means
an existing agency which is broadly
representative of the public hospitals
and the nonprofit hospitals or, if no such
agency exists, an agency designated by
the Governor of such State which
conforms to the requirements of this
definition.

State school facilities agency means
an existing agency which is broadly
representative of public institutions of
higher education, nonprofit institutions
of higher education, public elementary
and secondary schools, nonprofit
elementary and secondary schools,
public vocational education institutions.
nonprofit vocational education
institutions, and the interests of
handicapped persons in a State or, if no
such agency exists, an agency which is
designated by the Governor of such
State which conforms to the
requirements of this definition.

Support office director means the
Director of the DOE field support office
with the responsibility for grant
administration or any official to whom
that function may be redelegated.

Technical assistance means: (1) The
conduct of specialized studies to
identify and specify energy savings or
energy cost savings that are likely to be
realized as a result of the modification
of maintenance and operating
procedures in a building, the acquisition
and installation of one or more specified
energy conservation measures in a
building, or both: and (2) the planning or
administration of such specialized
studies.
For schools and hospitals which are
eligible to receive grants to carry out
energy conservation measures, the term
also means the planning or

administration of specific remodeling,
renovation, repair, replacement, or
insulation projects related to the
installation of energy conservation or
renewable resource measures in a
building.

Unit of local government means the
government of a county, municipality,
parish, borough, or township, which is a
unit of general purpose goverment
below the State (determined on the
basis of the same principles as are used
by the Bureau of the Census for general
statistical purposes) and the District of
Columbia. Such term also means the
recognized governing body of an Indian
tribe which governing body performs
substantial governmental functions, and
includes libraries which serve all
residents of a political subdivision
below the State level (such as a
community, district or region) free of
charge and which derive at least 40
percent of their operating funds from tax
revenues of a taxing authority below the
State level.

§ 455.3 Administration of grants.
Grants provided under this part shall

comply with applicable law, regulation
or procedure including, without
limitation, the requirements of:

(a) The DOE Financial Assistance
Rules (10 CFR part 600 as amended),
except as otherwise provided in this
rule;

(b) Executive Order 12372 erttitled
"Intergovernmental Review of Federal
Programs" (48 FR 3130, January 24,1983;
3 CFR, 1982 Comp., p. 197), and the DOE
regulation implementing this Executive
Order entitled "Intergovernmental
Review of Department of Energy
Programs and Activities" (10 CFR part
1005);

(c) Office of Management and Budget
Circular A-97, entitled "Rules and
Regulations Permitting Federal Agencies
to Provide Specified or Technical
Services to State and Local Units of
Government under Title III of the Inter-
Governmental Coordination Act of
1968," available from the Office of
Management and Budget, Office of
Publication Services, 725 17th Street,
NW., Washington, DC 20503;

(d) DOE regulation entitled
"Nondiscrimination in Federally
Assisted Programs" (10 CFR part 1040),
which implements the following public
laws: Title VI of the Civil Rights Act of
1964; section 16 of the Federal Energy
Administration Act of 1974; section 401
of the Energy Reorganization Act of
1974; Title IX of the Education
Amendments of 1972; The Age
Discrimination Act of 1975; and section
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504 of the Rehabilitation Act of 1973;
and

(e) Such other procedures applicable
to this part as DOE may from time to
time prescribe for the administration of
financial assistance.

§ 455.4 Recordkeeping.
Each State or other entity within a

State receiving financial assistance
under this part shall make and retain
records required and specified by the
DOE Financial Assistance Rules, 10 CFR
part 600, and this part.

§ 455.5 Suspension and termination of
grants.

Suspension and termination
procedures shall be as set forth in the
DOE Financial Assistance Rules, 10 CFR
part 600.

Subpart B-State Plan Development

and Approval

§ 455.20 Contents of State Plan.
Each State shall develop and submit

to DOE a State Plan for technical
assistance programs and energy
conservation measures, including
renewable resource measures and, to
the extent appropriate, program
assistance and/or marketing. The State
Plan shall include:

[a) A statement setting forth the
procedures by which the views of
eligible institutions or coordinating
agencies representing such institutions,
or both, were solicited and considered
during development of the State Plan
and any amendment to a State Plan;

(b) The procedures the State will
follow to notify eligible institutions and
coordinating agencies of the content of
the approved State Plan, or any
approved amendment to a State Plan;

(c) The procedures the State will
follow to notify eligible institutions and
coordinating agencies of the availability
(each funding cycle) of funding under
this program and related funding
available from non-Federal sources to
fund technical assistance programs and
energy conservation measures
consistent with this Part;

(d) The procedures for submittal of
grant applications to the State;

(e) The procedures to be used by the
State for evaluating and ranking
technical assistance and energy
conservation measure grant applications
pursuant to § 455.130 and § 455.131,
including the weights assigned to each
criterion set forth in §§ 455.131(c)(2),
(c)(3), (c)(4) and (c)(51. In addition, the
State shall determine the order of
priority given to fuel types that include
oil, natural gas, and electricity, under
§ 455.131(c)(2);

(f) The procedures that the State will
follow to insure that funds will be
allocated equitably among eligible
applicants within the State, including
procedures to insure that funds will not
be allocated on the basis of size or type
of institution, but rather on the basis of
relative need, taking into account such
factors as cost, energy consumption, and
energy savings, in accordance with
§ 455.131;

(g) The procedures that the States will
follow for identifying schools and
hospitals experiencing severe hardship
and for apportioning the funds that are
available for schools and hospitals in a
case of severe hardship. Such policies
and procedures shall be in accordance
with § 455.132;

(h) A statement setting forth the
extent to which, and by which methods.
the State will encourage utilization of
solar space heating, cooling and electric
systems, and solar water heating
systems;

(i) The procedures to assure that all
financial assistance under this part will
be expended in compliance with the
requirements of the State Plan, in
compliance with the requirements of this
part, and in coordination with other
State and Federal energy conservation
programs;

(i If a State is eligible and elects to
use up to 100 percent of the funds
provided by DOE under this part for any
fiscal year for program and technical
assistance and/or up to 50 percent of
such funds for marketing:

(1) A description of each activity the
State proposes, including the procedures
for program operation, monitoring, and
evaluation:

(2) The level of funding to be used for
each program and the source of those
funds;

(3) The amount of the State's allocated
funds that the State proposes to use for
each;

(4) A description of the non-Federal
financing mechanisms to be used to fund
energy conservation measures in the
State during the fiscal year;

(5) A description of the evaluation/
selection criteria to be used by the State
in determining which institutions receive
funding for energy conservation
measures;

(6) The procedures for assuring that
all segments of the State's eligible
institutions, including religiously
affiliated institutions receive an
equitable share of the assistance
provided both for program and technical
assistance, marketing, and energy
conservation measures;

(7) A description of how the State will
track: the amount of total available
funds by source; the amount of funds

obligated against those funds; and any
limits on types of institutions eligible for
particular funding sources; and

(8) The procedures for assuring that
institutions which initially receive
program, technical, or marketing
assistance as part of the State's special
program(s) later participate in the
State's program(s) to provide energy
conservation measure funding;

(k) The requirements for an energy
audit to be used as the basis for a
technical assistance program grant
application;

11) With regard to energy conservation
maintenance and operating procedures:

(1) The procedures to insure
implementation of energy conservation
maintenance and operating procedures
in those buildings for which financial
assistance is requested under this part;

(2) A provision that all maintenance
and operating procedure changes
recommended in an energy audit
pursuant to § 455.20(k), or in a technical
assistance report under § 455.62. or a
combination of these, are implemented
as provided under this part; or

(3) An assurance that the maintenance
and operating procedures will be
implemented in the future, or a
reasonable justification for not
implementing such procedures, as
appropriate.

(m) The procedures to assure that
financial assistance under this part will
be used to supplement, and not to
supplant, State, local or other funds.
including at least:

(1) The screening of applicants for
eligibility for available State funds; and

(2) The identification of applicants
which are seeking or have obtained
private sector funds;

(n) The procedures for determining
that technical assistance programs
performed without the use of Federal
funds and used as the basis for energy
conservation measure grant applications
have been performed in compliance with
the requirements of § 455.62. for the
purposes of satisfying the eligibility
requirements contained in § 455.71(a)(3);

(o) The State's policy regarding
reasonable selection of energy
conservation measures for study in a
technical assistance program, including
any restriction based on category of
building, and any additional State
requirements for the conduct of such a
program;

(p) The procedures for State
management, monitoring, and
evaluation of technical assistance
programs and energy conservation
measures receiving financial assistance
under this part. This includes any State
requirements for hospital certifications
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from a State agency, with descriptions
of the review procedures and
coordination process applicable in such
cases. If there is no school facilities
agency in the State, or if the existing
agency does not certify all types of
schools, it also includes any State
requirements for an alternative review
and certification process for schools;

(q) The circumstances under which
the State requires an updated technical
assistance program report to accompany
an application for an energy
conservation measure grant;

(r) A description of the State's policies
for establishing and insuring compliance
with qualifications for technical
assistance analysts. Such policies shall
require that technical assistance
analysts be free from financial interests
which may conflict with the proper
performance of their duties and have
experience in energy conservation and:

(1) Be a registered professional
engineer licensed under the regulatory
authority of the State;

(2) Be an architect-engineer team, the
principal members of which are licensed
under the regulatory authority of the
State; or

(3) Be otherwise qualified in
accordance with such criteria as the
State may prescribe in its State Plan to
insure that individuals conducting
technical assistance programs possess
the appropriate training and experience
in building energy systems;

(s) The circumstances under which the
State will or will not consider accepting
applications for energy conservation
measures which were included in earlier
approved grant awards but which were
not implemented and for which no funds
were expended after the original grant
award;

(t) A statement setting forth:
(1) An estimate of energy savings

which may result from the modification
of maintenance and operating
procedures and installation of energy
conservation measures;

(2) A recommendation as to the types
of energy conservation measures
considered appropriate within the State;
and

(3) An estimate of the costs of
carrying out technical assistance and
energy conservation measure programs;

(u) For purposes of the technical
assistance program pursuant to § 455.62:

(1) A statement setting forth uniform
conversion factors to be used by all
grant applicants in the technical
assistance analysis for conversion of
fuels to Btu equivalents. For the
conversion of kilowatt hours to Btu's,
the State shall use 3,413, representing
consumption at the consumer's end; and

(2) A statement setting forth the cost
effectiveness testing approach to be
used to evaluate energy conservation
measures pursuant to § 455.63. States
may select either the simple payback
approach or the life cycle costing
approach. Only one approach may be
used for all technical assistance
programs in the State;

(v) If a State plans to act as a
coordinating agency, a description of its
functions and a copy of its plan for
serving in this role; and

(w) If a State elects to allow credit
toward the cost share for an energy
conservation measure for the costs of
technical assistance programs, technical
assistance program updates, or energy
conservation measures previously
incurred and wholly paid for with non-
Federal funds, the policies regarding
such credit consistent with the
limitations in § 455,102.

§ 455.21 Submission and approval of State
plans and State plan amendments.

(a) Proposed State Plans or plan
amendments necessitated by a change
in regulations shall be submitted to DOE
within 90 days of the effective date of
this subpart or any amended
regulations. DOE upon request, and for
good cause shown, may grant an
extension of time.

(b) DOE shall, within 60 days of
receipt of a proposed State Plan, review
each plan and, if it is reasonable and
found to conform to the requirements of
this part, approve the State Plan. If DOE
does not disapprove a State Plan within
the 60-day period, DOE will be deemed
to have approved the State Plan.

(c) If DOE determines that a proposed
State Plan fails to comply with the
requirements of this part or is not
reasonable, DOE shall return the plan to
the State with a statement setting forth
the reasons for disapproval.

(d) Except for State Plan amendments
covered by paragraph (a) of this section,
if a State wishes to deviate from its
approved State Plan, the State must
submit and obtain DOE approval of the
State Plan amendment.

(e) DOE shall, within 60 days of
receipt of a proposed State Plan
amendment, review each amendment
and, if it is found to conform to the
requirements of this part, approve the
amendment. If DOE determines that a
proposed State Plan amendment fails to
comply with the requirements of this
part, or is not reasonable, DOE shall
return the amendment to the State with
a statement setting forth the reasons for
disapproval. With the consent of DOE,
the State may submit a new or amended
plan at any time.

Subpart C-Allocation of
Appropriations Among the States

§ 455.30 Allocation of funds.
(a) DOE will allocate available funds

among the States for two purposes: To
award grants to schools, hospitals, units
of local government, and public care
institutions and coordinating agencies
representing them to implement
technical assistance and energy
conservation measures grant programs;
and to award grants to eligible States
for administrative expenses, technical
assistance programs, program
assistance, and marketing expenses in
accordance with this part.

(b) DOE shall notify each Governor of
the total amount allocated for grants
within the State for any grant program
cycle:

(1) For schools and hospitals, the
allocation amount shall be for technical
assistance programs, together with any
limitation placed on technical
assistance, and energy conservation
measures;

(2) For States that are eligible
pursuant to § 455.91, up to 100 percent of
the funds allocated to the State by DOE
may be used for technical assistance
programs and/or for program
assistance, and up to 50 percent of the
funds allocated to the State by DOE may
be used for marketing as defined in
§ 455.2;

(3) For States eligible under § 455.81, a
portion of the allocation may be used for
a grant to the State for administrative
expenses, as described in § 455.120; and

(4) For units of local government and
puflic care institutions, the allocation
amount shall be solely for technical
assistance programs.

(c) DOE shall notify each Governor of
the period for which funds allocated for
a grant program cycle will be made
available for grants within the State.

(d) Each State shall make available up
to 10 percent of its allocation for schools
and hospitals in each grant program
cycle to provide financial assistance, not
to exceed a 90 percent Federal share, for
technical assistance programs and
energy conservation measures for
schools and hospitals determined to be
in a class of severe hardship. Such
determinations shall be made in
accordance with § 455.132.

§ 455.31 Allocation formulas.
(a) Financial assistance for conducting

technical assistance programs for units
of local government and public care
institutions shall be allocated among the
States by multiplying the sum available
by the allocation factor set forth in
paragraph (c) of this section.
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(b) Financial assistance for
conducting technical assistance
programs and acquiring and installing
energy conservation measures, including
renewable resource measures, for
schools and hospitals, shall be allocated
among the States by multiplying the sum
available by the allocation factor set
forth in paragraph (c) of this section.

(c) The allocation factor (K) shall be
determined by the formula:
K=0.07/N +0.1 (Sfc)/(Nfc) +0.83
(SPJ(SC)/(NPC)
where, as determined by DOE:

(1) Sfc is the projected average retail
cost per million Btu's of energy
consumed within the region in which the
State is located, as contained in current
regional energy cost projections
obtained from DOE.

(2) Nfc is.the summation of the Sfc
numerators for all States;

(3) N is the total number of eligible
States;

(4) SP is the population of the State, as
contained in the most recent Bureau of
the Census, Department of Commerce,
Official Census documents;

(5) SC is the sum of the State's heating
and cooling degree days, as contained in
the National Oceanic and Atmospheric
Administration's most recent editions of
"State, Regional and National Monthly
and Seasonal Heating Degree Days,
Weighted by Population"; and "State,
Regional and National Monthly and
Seasonal Cooling Degree Days,
Weighted by Population"; and

(6) NPC is the summation of the
(SPA(SC) numerators for all States.

(d) Except for the District of
Columbia, Puerto Rico, Guam, American
Samoa, the Commonwealth of the
Northern Mariana Islands, and the
Virgin Islands, no allocation available to
any State may be less than 0.5 percent
of all amounts allocated in any grant
program cycle. No State will be
allocated more than 10 percent of the
funds allocated in any grant program
cycle.

§ 455.32 Reallocation of funds.
(a) If a State Plan has not been

approved and implemented by a State
by the close of the period for which

* allocated funds are -available as set
forth in the notice issued by DOE

* pursuant to § 455.30(c), funds allocated
to that State for technical assistance
and energy conservation measures will
be reallocated among all States for the
next grant cycle, if available.

(b) Funds which have been allocated
to States, in a grant program.cycle but
which have not been obligated to..
eligible State, school, or hospital grant
applicants by the end of that cycle shall

be reallocated by DOE among all States
in the next grant program cycle.

(c) Funds which become available due
to deobligations resulting from funds
returned by grantees due to cost
underruns or scope-of-work reductions
on completed projects shall be
reallocated by DOE among all States in
the next grant program cycle.

(d) Funds which become available
because of declined grants to schools
and hospitals within a State may be
reobligated to other eligible applicants
in the State until the December 31
following the close of the cycle for
which the funds were allocated to the
State.

(e) Funds which become available
because of grants declined by schools
and hospitals after the December 31
following the close of the cycle for
which the funds were allocated to the
State will be reallocated by DOE among
all States in the next grant program
cycle.

(f) Funds granted to States for
technical assistance, program
assistance, and marketing pursuant to
§ 455.144 are subject to reallocation by
DOE among all the States in the next
grant program cycle if such funds are
not committed by the State to their
intended purposes by means of grants,
contracts, or other legally binding
obligations, or redirected to schools and
hospitals grant applications pursuant to
§ 455.144(d), by the December 31
following the close of the cycle for
which the funds were allocated to the
State.

Subpart D-Preliminary Energy Audit
and Energy Audit Grant Procedures

§ 455.40 Purpose and scope.
(a) This subpart contains the

regulations whereby DOE shall provide
financial assistance for preliminary
energy audits and energy audits.

(b) Preliminary energy audits are to be
performed by States for the purpose of:

(1) Determining the energy use
characteristics of eligible school and
hospital facilities, and buildings owned
by units of local government and public
care institutions, including the size, type;
rate of energy use and major energy
using systems of such buildings within
the State;

(2) Establishing a data base from
which reasonably accurate estimates
may be made of the number of eligible
institutions, the number of qualifying
buildings, and patterns of energy
conservation needs including an -
indication of the opportunities for use of
renewable energy sources; and

(3) Assisting States in development of
a sound and complete State Plan which

is a prerequisite to receipt of financial
assistance for technical assistance or
energy conservation measures, including
renewable resource measures.

(c) Energy audits are to be performed
by States or eligible schools, hospitals,
units of local government and public
care institutions for the purpose of:

(1) Determining the energy use
characteristics of eligible school and
hospital facilities, and buildings owned
by units of local government and public
care institutions, including the size, type,
rate of energy use and major energy
using systems of such buildings within
the State;

(2) Identifying and encouraging
adoption of energy conservation
maintenance and operating procedures;

(3) Indicating potential, if any, for
acquiring and installing energy
conservation measures, including
possible use of renewable resources;
and

(4) Providing, to the greatest extent
practicable, consistent information
necessary to identify those buildings
eligible to receive priority for additional
financial assistance.

§ 455.41 Financial assistance.
(a) DOE shall provide financial

assistance from sums appropriated only
upon application in accordance with the
provisions of this subpart.

(b) DOE may make grants for
purposes of conducting preliminary
energy audits and energy audits of
school facilities and hospital facilities.

(c) DOE may make grants for
purposes of conducting preliminary
energy audits and energy audits of
buildings owned by units of local
government and public care institutions.

§ 455.42 Cost sharing.
(a) Amounts made available under

this subpart, together with any other
amounts made available from other
Federal sources, may not be used to pay
more than 50 percent of the costs of a
preliminary energy audit or an energy
audit, except as provided in paragraph
(b) of this section.

(b) The Governor of a State may
request a grant of up to 100 percent of
the costs of any preliminary energy
audit or energy audit for schools or
hospitals. When financial assistance in
excess of the 50 percent cost share
limitation is provided to a State, the sum
allocated to that State for technical
assistance and energy conservation
measures, including renewable resource
measures shall be reduced by an equal
amount. Such funds shall be reallocated
among all other States on the same
basis as the initial allocation. DOE may
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make such a grant if the State has
demonstrated that:

(1) The State would otherwise be
unable to participate in the program;
and

(2) The amount of the additional
financial assistance requested is the
minimum necessary to allow the State to
participate.

(c) Where a State has expended funds
without financial assistance under this
subpart for the conduct of preliminary
energy audits or energy audits
commenced on or after November 9,
1978, DOE may, upon application and
approval under this subpart, accept all
or any portion of such expenditures as
constituting State matching funds.

(d) To the extent that funds allocated
to a State for preliminary energy audits
and energy audits are not needed
because all potentially eligible buildings
have had or-will have an energy audit or
its equivalent conducted, such funds
may be made available for technical
assistance or energy conservation
measures. DOE shall, upon request by
the State, redistribute funds not needed
for preliminary energy audits and energy
audits to the State allocation for
technical assistance or energy
conservation measures, as appropriate,
and such funds shall be in addition to
those which would otherwise be
available for such purposes.

(e) Amounts to be used to meet the
cost-sharing requirements of this part
must meet the requirements for cost-
sharing set forth in the DOE Financial
Assistance Rules, 10 CFR part 600.

§ 455.43 Allocation of funds for
preliminary energy audits and energy
audits.

(a) Financial assistance for conducting
preliminary energy audits and energy
audits of school facilities and hospital
facilities shall be allocated among the
States by multiplying the sum available
by the allocation factor (F).

(b) Financial assistance for
conducting preliminary energy audits
and energy audits of buildings owned by
units of local government and public
care institutions shall be allocated
among the States by multiplying the sum
available by the allocation factor (F).

(c) The allocation factor (F) shall be
determined by the formula:

(.1) (.7SPI (.2SC)
F=--+ -+

(n] (NP) (NC)

where, as determined by DOE.
(1) n is the total number of eligible

States;

(2) SP is the population of the State, as
contained in the most recent Bureau of
the Census, Department of Commerce,
Official Census documents;

(3) NP is the total population of all
States;

(4) SC is the sum of the State's heating
and cooling degree days, contained in
the National Oceanic and Atmospheric
Administration's most recent editions of
"State, Regional and National Monthly
and Seasonal Heating Degree Days
Weighted By Population," and "State,
Regional and National Monthly and
Seasonal Cooling Degree Days
Weighted By Population"; and

(5) NC is the sum of all States' heating
and cooling degree days.

(d) Financial assistance allocated to a
State pursuant to this subpart for a grant
program cycle which remains
unobligated at the end of the grant
program cycle shall, if available, be
reallocated under paragraph (b) or (b) of
this section, as appropriate, in the
subsequent grant program cycle.

§ 455.44 Submission and review of
applications.

(a) To be eligible to receive financial
assistance, a State shall complete and
submit an original copy of the
application to DOE. Such application
shall be signed by the Governor or his
designee.

(b) The first State application shall be
submitted not later than 30 days after
the effective date of this subpart.
Subsequent State applications shall be
submitted for each grant program cycle
on or before the date established by
DOE for.

(1) Schools and hospitals;
(2) Buildings owned by units of local

government and public care institutions;
or

(3) Both.
(c) The State shall consult with

representatives of schools, hospitals,
units of local government, and public
care institutions during the preparation
of applications for financial assistance
for preliminary energy audits and energy
audits.

(d) The Governor may request an
extension of the submission date for a
State's application by sending a written
request to DOE prior to the date upon
which it is due. An extension will only
be provided for good cause shown. Such
a request shall include a brief discussion
of work remaining to be done on the
application and time required for its
completion. An extension shall not
exceed 60 days except where additional
time may be required by a State to enact
enabling legislation, or where DOE finds
an additional extension to be consistent

with the overall objectives of the Act
and the requirements of this subpart.

(e) DOE shall review each timely
State application and provide financial
assistance if DOE determines that the
application meets the objectives of the
Act and the requirements of this part.

(f) All or any portion of an application
under this section may be disapproved
to the extent that funds are not
available under this subpart to carry out
such application or portion thereof.

(g) DOE shall state in writing the
reasons any application is disapproved.
Applications not approved by DOE may
be resubmitted by the applicant at any
time within the grant program cycle in
the same manner as the original
application, and DOE shall approve
such resubmitted application if it is
found to be in compliance with the
requirements of this subpart.
Amendments of an application shall,
except as DOE may otherwise provide,
be subject to approval in the same
manner as the original application.

§ 455.45 Content of applications.
(a) An application shall contain:
(1) The name and mailing address of

the proposed State grantee;
(2) A budget which shall include

identification of the sources, amounts,
and intended use of non-Federal funds
required to meet the cost-sharing
provisions of § 455.42; and

(3) Assurance that preliminary energy
audit and energy audit procedures to be
employed will meet the requirements of
this part.

(b) For each program for which
financial assistance is sought, a State
application shall also contain:

(1) A timetable, including a listing of
milestones for the activities to be
carried out by calendar quarters for
each program for which financial
assistance will be provided:

(2) A description of materials to be
developed and adopted, or an
identification of existing materials to be
used, to meet the requirements for
conducting preliminary energy audits
and energy audits, including provision of
data concerning heating degree days,
cooling degree days, insolation, and
wind speed for regions within the State;

(3) A description of the training to be
provided to those persons who will
conduct energy audits. Such training
shall, at a minimum, use as instructors,
architects, or engineers who have had
practical experience in performing
energy audits. The minimum
qualifications of those attending the
training course, and the minimum
qualifications of those who will be
permitted to perform energy audits
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without having attended the training
course, shall also be described;

(4) An explanation of how the size of
the sample and the selection of sample
buildings will be determined in those
instances where a sampling
methodology is used in the conduct of
preliminary energy audits; and

(5) A description of the methods
which will be used to advise eligible
institutions of the availability of
assistance under this subpart, and the
amounts available by categories of
institutions as determined under
paragraphs (c)(3) and (d)(2) of this
section.

(c) A State application for financial
assistance to conduct preliminary
energy audits and energy audits of
schools and hospital facilities shall
contain:

(1) A description of the procedures the
State will use to provide funding or
services to those schools and hospitals
which are willing and able to conduct
their own energy audits;

(2) A justification for any funding
applied for in excess of the 50 percent
limit provided in paragraph (a) of
§ 455.42

(3) A description of the method by
which funds will be apportioned
between school facilities and hospital
facilities, including a justification for the
apportionment if fewer than all such
facilities will be audited;

(4) An explanation of the manner in
which activities to be conducted shall
be consistent with:

(i) Related State programs for
educational facilities in such State; and

(ii) State health plans under sections
1524(c)(2) (42 U.S.C. 300m-3; 88 Stat.
2247) and 1603 (42 U.S.C. 300o-2, 88 Stat.
2259) of the Public Health Service Act;
and

(5) A description of the actions taken
by the State to solicit and consider the
views of representatives of schools and
hospitals during the preparation of the
State's application.

(d) A State application for financial
assistance to conduct preliminary
energy audits and energy audits of
buildings owned by the units of local
government and public care institutions
shall contain a description of:

(1) The procedures the State will use
to provide funding or services to those
units of local government and public
care institutions which are willing and
able to conduct their own energy audits;

(2) The method by which funds will be
apportioned between buildings owned
by units of local government and public
care institutions including a justification
for the apportionment if fewer than all
these buildings will be audited; and

(3) The action taken by the State to
solicit and consider the views of
representatives of units of local
government and public care institutions
during the preparation of the State's
application.

(e) A State application shall set forth
procedures:

(1) By which buildings or complexes
eligible for preliminary energy audits
and energy audits will be identified, and
a listing thereof prepared and
maintained;

(2) For the State to participate, on a
selective sampling basis, in the
performance of on-site energy audits to
assure that the findings present a
reasonably thorough and accurate
assessment of the buildings surveyed;
and

(3) For the State to conduct followup
visits, on a selective sampling basis, to
ascertain the degree of implementation
of energy audit results.

§ 455.46 Use of funds.
(a) A State shall either carry out

preliminary energy audits and energy
audits of schools and hospitals, or
provide for the conduct of such audits
by schools and hospitals, through use of
funds which the State has received
pursuant to paragraph (b) of § 455.41.

(b) A State shall either carry out
preliminary energy audits and energy
audits of buildings owned by units of
local government and public care
institutions, or provide for the conduct
of such audits by units of local
government and public care institutions,
through the use of funds which the State
has received pursuant to paragraph (c)
of § 455.41.

(c) No financial assistance provided
under this subpart shall be expended for
the audit of:

(1) A vacant, unused or condemned
building;

(2) A stadium which is part of a school
facility used primarily for exhibitions for
which admission is charged and which
is not also geneTally used for intramural
sports and physical fitness programs
generally available to all .tudeds; or

(3) A building or complex owned by a
unit of local government or a public care
institution:

(i) Not primarily occupied by such
institution; or

(ii) Which is intended for seasonad
use.

(d) Of the financial assistance
provided to a State uder this subpart
not more than 25 percent shall be
expended for:

(1) Administrative expenses%
(2) Development of materials for the

conduct of preliminary energy audits
and energy audits;

(3) Training of personnel to conduct
energy audits;

(4) Conducting preliminary energy
audits and sample energy audits; and

(5) Monitoring and evaluation.
(e) At least 75 percent of the financial

assistance provided under this subpart
shall be used in conducting energy
audits of buildings. including costs of
personnel attending training sessions
conducted by the State preparatory to
performing energy audits.

(f) A State may request, and DOE may
approve, a waiver of the limitations
required under paragraphs (d) and (e) of
this section, provided the State
demonstrates that such a waiver would
permit the conduct of more energy
audits than would otherwise be
conducted under the provisions of this
section.

§ 455.47 Reporting requirements.
(a) Each State receiving financial

assistance under this part shall submit
to DOE a quarterly program
performance report and a quarterly
financial status report. The reports shall
be submitted to DOE within 30 days
following the end of each calendar
quarter.

(b) The quarterly program
performance report shall include.

(1) For those buildings which have
received a preliminary energy audit or
an energy audit, a summary of the
categories, types of ownership,
functional uses, gross square feet and
energy use levels; and

(2) For those buildings which have
received an energy audit:
I (i) An estimate of the savings

anticipated from energy conservation
operation and maintenance procedure
changes identified; and

(ii) An approximation of the energy
savings indicated from applicable
energy conservation measures if the
procedure used by the State results in
such information or a sumnmary of the
number of buildings for which the
energy audit indicates potential for
energy conservation measures, including
renewable resource measures.

(c) The second quarterly report shall
also include.

(1) The total sum required for energy
audits of buildings whose owners have
been advised of selection to receive an
energy audit;

(2) A copy of the materials adopted by
the State for conducting energy audits;

(3) The apportionment of funds
pursuant to paragraphs (c)(3) and (d)A2)
of § 455AS and the data on which such
apportionment was based;

(4) The listin of institutions and their
building compiled pursuant to the
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provisions of paragraph (e)(1) of § 455.45
summarized by category, types of
ownership, and functional use;

(5) Any necessary revisions to the
estimate of the characteristics and
energy conservation potential of
buildings owned by eligible institutions
resulting from the sample preliminary
energy audits, if a sampling approach
was used.

(d) Copies of preliminary energy audit
and energy audit reports made by or
furnished to the State under § 450.45 of
this chapter shall be submitted to DOE
together with the quarterly report.

(e) Reports shall contain such other
information as may be required by DOE.

§ 455.48 Contents of a preliminary energy
audit. [Reserved]

§ 455.49 Contents of an energy audit.
[Reserved]

Subpart E-Technical Assistance
Programs for Schools, Hospitals, Units
of Local Government, and Public Care
Institutions

§ 455.60 Purpose.
This subpart specifies what

constitutes a technical assistance
program eligible for financial assistance
under this part, and sets forth the
eligibility criteria for schools, hospitals,
units of local government, and public
care institutions to receive grants for
technical assistance to be performed in
buildings owned by such institutions.

§ 455.61 Eligibility.
To be eligible to receive financial

assistance for a technical assistance
program, an applicant must:

(a) Be a school, hospital, unit of local
government, public care institution, or
coordinating agency representing them,
all as defined in § 455.2, except that
financial assistance for units of local
government and public care institutions
will be provided only for buildings
which are owned and primarily ',
occupied by offices or agencies of a unit
of local government or public care
institution and which are not intended
for seasonal use and not utilized
primarily as a school or hospital eligible
for assistance under this program; and

(b) Be located in a State which has an
approved State Plan as described in
Subpart B of this part

(c) Have available the information
required by the State as the
substantiation for the technical
assistance program grant application
pursuant to § 455.20(k) for the building
.for which financial assistance is to be
requested, subsequent to the most recent
construction, reconfiguration, or

utilization change which significantly
modified energy use within the building;

(d) Give assurance that it has
implemented all energy conservation
maintenance and operating procedures
identified in the description of the
building required by the State pursuant
to § 455.20(k) or provide a written
justification for not implementing them
pursuant to § 455.20(l)(3); and

(e) Submit an application in
accordance with the provisions of this
part and the approved State Plan.

§ 455.62 Contents of a technical
assistance program.

(a) The purpose of a technical
assistance program is to provide a
report based on an on-site analysis of
the building which meets the
requirements of this section and the
State's procedures for implementing this
section.

(b) A technical assistance program
shall be designed to identify and
document energy conservation
maintenance and operating procedure
changes and energy conservation
measures in sufficient detail to support
possible application for an energy
conservation measure grant, and to
provide reviewers and decisionmakers
handling such applications sufficient
information upon which to base a
decision.

(c) A technical assistance program
shall be conducted by a technical
assistance analyst, who has the
qualifications established in the State
Plan in accordance with § 455.20(r).

(d) At the conclusion of a technical
assistance program, the technical
assistance analyst shall prepare a report
which shall include:

(1) A description of building
characteristics and energy data
including:

(i) The results of the energy audit of
the building;

(ii) The operation characteristics of
energy-using systems; and

(iii) The estimated remaining useful
life of the building;

(2) An analysis of the estimated
energy consumption of the building, by
fuel type in total Btu's and Btu/sq.ft./yt.,
using conversion factors prescribed by
the State in the State Plan, at optimum
efficiency (assuming implementation of
all energy conservation maintenance
and operating procedures);

(3) A description and analysis of all
identified operating and maintenance
procedures changes, if any, and energy
conservation measures selected in
accordance with the State Plan, :
including renewable resource measures,
setting forth:

(i) A description of each operating and
maintenance procedure change and an
estimate of the costs of adopting such
operating and maintenance procedure
changes;

(ii) An estimate of the cost of design,
acquisition and installation of each
energy conservation measure, discussing
pertinent assumptions as necessary;

(iii) Estimated useful life of each
energy conservation measure;

(iv) An estimate of any significant
increases or decreases in maintenance
and operating costs that would result
from each conservation measure, if
relevant to the cost effectiveness test
applicable under this part;

(v) An estimate of any significant
salvage value or disposal cost of each
energy conservation measure at the end
of its useful life, if relevant to the cost
effectiveness test applicable under this
part;

(vi) An estimate supported by all data
and assumptions used in arriving at the
estimate, of the annual energy and
energy cost savings (using current
energy prices including demand charges)
expected from each operating and
maintenance procedure change and the
acquisition and installation of each
energy conservation measure. In
calculating the potential energy cost
savings or energy savings of each energy
conservation measure, including
renewable resource measures, the
technical assistance analyst shall:

(A) Assume that all energy savings
obtained from energy conservation
maintenance and operating procedures
have been realized;

(B) Calculate the total energy and
energy cost savings, by fuel type,
expected to result from the acquisition
and installation of the energy
conservation measures, taking into
account the interaction among the
various measures;

(C) Calculate that portion of the total
energy and energy cost savings, as
determined in paragraph (d)(3)(vi)(B of
this section, attributable to each
individual energy conservation measure;
and

(D) Consider climate and other
variables;

(vii) An analysis of the cost
effectiveness of each energy
conservation measure consistent with
§ 455.63 of this part;

(viii) The estimated cost of the
measure, which shall be the total cost
for design and other professional service
(excluding the cost of a technical
assistance program), if any, and
acquisition and installation costs. At the,
request of the applicant, or if required
by the State in its State Plan, the
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technical assistance report shall provide
a life cycle cost analysis, which
considers all costs and cost savings,
such as maintenance costs and/or
savings, resulting from an energy
conservation measure for use by the
institution;

(ix) The simple payback period of
each energy conservation measure,
calculated pursuant to § 455.63(a);

(4) Energy use and cost data, actual or
estimated, for each fuel type used for the
prior 12-month period, by month, if
possible;

(5) Documentation of demand charges
paid by the institution for the prior 12-
month period, by month if possible,
when demand charges are included in
current energy prices or when the
technical assistance report recommends
an energy conservation measure that
shifts energy usage to periods of lower
demand and cost; and

(6) A signed and dated certification
that the technical assistance program
has been conducted in accordance with
the requirements of this section and that
the data presented is accurate to the
best of the technical assistance analyst's
knowledge.

§ 455.63 Cost effectiveness testing.
(a) This paragraph applies to

calculation of the simple payback period
of any energy conservation measure.
The simple payback period of each
energy conservation measure shall be
calculated, taking into account the
interactions among the various
measures, by dividing the estimated
total cost of the measure, as determined
pursuant to § 455.62(d)(3)(ii), by the
estimated annual energy cost savings
accruing from the measure (adjusted for
demand charges), as determined
pursuant to § 455.62(d)(3)(vi).

(b) This paragraph applies, in addition
to paragraph (a) of this section, if the
State plan requires the cost
effectiveness of an energy conservation
measure to be determined by life cycle
cost analysis of if the applicant requests
such an analysis.

(1) A life cycle cost analysis, showing
a savings-to-investment ratio greater
than or equal to one over the useful life
of the energy conservation measure (at
least two years), shall be conducted in
accordance with subpart A of 10 CFR
Part 436 except that a State in its State
Plan:

(i) may select a reasonable discount
rate higher than the discount rate
annually provided by DOE; and

(ii) may provide that the DOE energy
cost escalation rates do not apply.

(2) The resulting savings-to-
investment ratio shall be used for the
purpose of ranking applications.

Subpart F-Energy Conservation
Measures for Schools and Hospitals

§ 455.70 Purpose.
This subpart sets forth the eligibility

criteria for schools and hospitals to
receive grants for energy conservation
measures, including renewable resource
measures, and the elements of an energy
conservation measure program.

§ 455.71 Eligibility.
(a) To be eligible to receive financial

assistance for an energy conservation
measure, including renewable resource
measures, an applicant must:

(1) Be a school, hospital, or
coordinating agency representing them
as defined in § 455.2;

(2) Be located in a State which has an
approved State Plan as described in
subpart B of this part;

(3) Have completed a technical
assistance program or its equivalent, as
determined by the State in accordance
with the State Plan, for the building for
which financial assistance is to be
requested, subsequent to the most recent
construction, reconfiguration, or
utilization change to the building which
significantly modified energy use within
the building;

(4) Have completed an updated
technical assistance program if required
in the State Plan as specified in
§ 455.20(q);

(5) Have implemented all energy
conservation maintenance and
operating procedures which are
identified as the result of a technical
assistance program, or have provided a
satisfactory written justification for not
implementing any specific maintenance
and operating procedures so identified;

(6) Have no plan or intention at the
time of application to close or otherwise
dispose of the building for which
financial assistance is to be requested
within the simple payback period or
useful life (depending on the State's
requirement for determining cost
effectiveness) of any energy
conservation measure recommended for
that building; and

(7) Submit an application in
accordance with the provisions of this
part and the approved State Plan;

(b) To be eligible for financial
assistance:

(1) In States where simple payback
has been selected as the cost-
effectiveness test pursuant to
§ 455.20(u)(2), the simple payback period
of each energy conservation measure for
which financial assistance is requested
shall not be less than two years nor
greater than 10 years, and the estimated
useful life of the measure shall be

greater than its simple payback period;
or

(2) In States where life cycle costing
has been selected as the cost-
effectiveness test pursuant to
§ 455.20(u)(2), the savings-to-investment
ratio of each energy conservation
measure must be greater than or equal
to one under § 455.62(b), the life cycle
cost payback cannot exceed 15 years,
and the useful life of the energy
conservation measure must be at least
two years.

(c) Leased equipment is not eligible
for financial assistance under this part.

§ 455.72 Scope of the granL
Except for design costs funded under

Subpart E of this part, financial
assistance awarded under this subpart
may be expended for the design,
acquisition and installation of energy
conversion measures to reduce energy
consumption or measures to allow the
use of renewable resources for schools
and hospitals or to shift energy usage to
periods of low demand and cost. Such
measures include, but are not
necessarily limited to, those included in
the definition of energy conservation
measure in § 455.2.

Subpart G-State Administrative
Expenses

§ 455.80 Purpose.
This subpart describes what

constitutes a State administrative
expense that may receive financial
assistance under this part and sets forth
the eligibility criteria for States to
receive grants for administrative
expenses.

§ 455.81 Eligibility.
To be eligible to receive financial

assistance for administrative expenses,
a State must:

(a) Have in place a State Plan
approved by DOE pursuant to § 455.21;
and

(b) Be operating a program to provide
technical assistance and energy
conservation measure grants, or
technical assistance, program
assistance, and marketing (where
energy conservation measures are
funded non-Federally) to eligible
institutions pursuant to this part.

§ 455.82 Scope of the grant.
A State's administrative expenses

shall be limited to those directly related
to administration of technical assistance
programs, program assistance and
marketing programs, and energy
conservation measures, including costs
associated with:

455
I
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(a) Personnel whose time is expended
directly in support of such
administration;

(b) Supplies and services expended
directly in support of such
administration;

(c) Equipment purchased or acquired
solely for and utilized directly in support
of such administration, subject to 10
CFR 600.436;

(d) Printing, directly in support of such
administration; and

(e) Travel, directly related to such
administration.

Subpart H-State Grants for Technical
Assistance, Program Assistance, and
Marketing.

§ 455.90 Purpose.
This subpart describes what

constitutes a State program for technical
assistarrc, program assistance, and
marketing that may receive financial
assistance under this part and sets forth
the eligibility criteria for States to
receive grants for technical assistance,
program assistance, and marketing.

§ 455.91 Eligibility.
To be eligible to receive financial

assistance for technical assistance,
program assistance, and marketing, a
State must:

(a) Have in place a State Plan
approved by DOE which includes a
description of the State's program or
programs to provide technical
assistance, program assistance, and
marketing, pursuant to § 455.20(j)(1);

(b) Have established a program
consistent with this part to fund, from
non-Federal sources, energy
conservation measures for eligible
institutions; and

(c) Provide to DOE a certification
pursuant to § 455.122.

§ 455.92 State technical assistance
awards.

Technical assistance awards by
States under this subpart are subject to
all requirements of this part which apply
to DOE-awarded technical assistance
program grants except that States:

(a) Are not required to award the
funds in grant instruments;

(b) May award the funds throughout
the fiscal year subject to § 455.143(a)(3);
and

(c) Are not required to rank
applications under § 455.131(b) of this
part.

Subpart i-Cost Sharing

§ 455.100 Umits to Federal share.
Amounts made available under this

part, together with any other amounts
made available from other Federal

sources, may not be used to pay more
than 50 percent of the costs of technical
assistance programs and energy
conservation measures unless the
grantee qualifies for the exceptions
specified in § § 455.141(a), 455.142(a),
455.142(b), or for severe hardship
assistance specified in § 455.142(d). In
cases of severe hardship, the Federal
share of the cost cannot exceed 90
percent.

§ 455.101 Borrowing the non-Federal
share/title to equipment.

The non-Federal share of the costs of
acquiring and installing energy
conservation measures may be provided
by using financing or other forms of
borrowed funds, such as those provided
by loans and performance contracts,
even if such financing does not provide
for the grantee to receive clear title to
the equipment being financed until after
the grant is closed out. However,
grantees in such cases must otherwise
meet all the requirements of this part,
and financing and loan agreements and
performance contracts under this
section are subject to the requirements
of 10 CFR part 600 and the certification
requirements under § 455.111(e).
Grantees must receive clear title to the
equipment when the loan is paid off.

§ 455.102 Energy conservation measure
cost-share credit

To the extent a State provides in its
State Plan, DOE may wholly or partially
credit the costs of the following, with
respect to a building, toward the
required cost-share for an energy
conservation measure grant in that
building:

(a) A non-Federally funded technical
assistance program dated no earlier
than three years prior to the date of the
grant application;

(b) A non-Federally funded technical
assistance program update to comply
with § 455.20(q); and

(c) The non-Federally funded
implementation of one or more energy
conservation measures, which complies
with- § 455.71, commenced within the
three years prior to the grant
application.

§ 455.103 Requirements for applications
for credit.

(a) If a State has provided for credit in
its State Plan, applications for credit will
be considered only when the projects for
which credit is sought meet the
applicable program requirements,
including the eligibility requirements
specified in § 455.71 and the relevant
sections of 10 CFR part 600.

(b) Credit for energy conservation
measures will be considered only when
supported by a technical assistance

analysis performed prior to the
installation of the energy conservation
measures.

§ 455.104 Rebates from utilities and other
entities.

(a) Grantees which receive rebates or
other monetary considerations from
utilities or other entities for installing
the energy conservation measures
funded by a grant under this part may
use such funds to meet their cost sharing
obligations pursuant to § 455.100.

(b) Grantees are not required to
deduct the amount of the rebate or
monetary consideration from the cost of
the measures applied for in a grant
application, and DOE does not consider
such rebates or monetary considerations
to be program income which would have
to be remitted to DOE upon receipt by
the grantee.

Subpart J-Application
Responsibilities-Grants to
Institutions

§ 455.110 Grant application submittals for
technical assistance and energy
conservation measures.

(a) Each eligible applicant desiring to
receive financial assistance shall file an
application in accordance with the
provisions of this subpart and the
approved State Plan of the State in
which such building is located. The
application, which may be amended in
accordance with applicable State
procedures at any time prior to the
State's final determination thereon, shall
be filed with the State energy agency
designated in the State Plan.

(b) Applications from schools,
hospitals, units of local government,
public care institutions, and
coordinating agencies for financial
assistance for technical assistance
programs shall include the certifications
contained in § 455.111 and:

(1) The applicant's name and mailing
address;

(2) The energy audit required by the
State pursuant to § 455.20(k) as the basis
for technical assistance program grants,
for each building for which financial
assistance is requested;

(3) A project budget, by building,
which stipulates the intended use of all
Federal and non-Federal funds,
including in-kind contributions (valued
in accordance with the guidelines in 10
CFR part 600), to be used to meet the
cost-sharing requirements described in
subpart I of this part;

(4) A brief description, by building, of
the proposed technical assistance
program, including a schedule, with
appropriate milestone dates, for
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completing the technical assistance
program;

(5) Additional information required by
the applicable State Plan, and any other
information which the applicant desires
to have considered, such as information
to support an application from a school
or hospital for financial assistance in
excess of the 50 percent Federal share
on the basis of severe hardship or an
application which proposes the use of
Federal funds, paid under and
authorized by another Federal
agreement, to meet cost sharing
requirements.

(c) Applications from schools and
hospitals and coordinating agencies for
financial assistance for energy
conservation measures, including
renewable resource measures, shall
include the certifications contained in
§ 455.111 and:

(1) The applicant's name and mailing
address;

(2) A description of each building for
which financial assistance is requested,
sufficient to determine the building's
eligibility, ownership, use, and size in
gross square feet;

(3) A project budget, by measure or
building, as provided in the State Plan,
which stipulates the intended use of all
Federal and non-Federal funds, and
identifies the sources and amounts of
non-Federal funds, including in-kind
contributions (valued in accordance
with the guidelines in 10 CFR part 600)
to be used to meet the cost sharing
requirements described in subpart I of
this part;

(4) A schedule, including appropriate
milestone dates, for the completion of
the design, acquisition, and installation
of the proposed energy conservation
measures for each building;

(5) For each energy conservation
measure proposed for funding, the
projected cost, the projected simple
payback period, and (if required by the
State) the life cycle cost savings-to-
investment ratio, as contained in
§ 455.63. Applications with more than
one energy conservation measure per
building shall include projected costs
and paybacks, and (if required) the
savings-to-investment ratios for each
measure, and the average simple
payback period or overall savings-to-
investment ratio for all measures
proposed for the building;

(6) Unless waived by DOE, the report
of the technical assistance analyst. This
report must have been completed since
the most recent construction,
reconfiguration, or utilization change to
the building which significantly
modified energy use, for each building;

(7) An update of the technical
assistance program report if required by

the State in its State Plan and as
specified in § 455.20(q);

(8) If the applicant is aware of any
adverse environmental impact which
may arise from adoption of any energy
conservation measure, an analysis of
that impact and the applicant's plan to
minimize or avoid such impact; and

(9) Additional information required by
the applicable State Plan, and any
additional information which the
applicant desires to have considered,
such as information to support an
application for financial assistance in
excess of the 50 percent Federal share
on the basis of severe hardship, or an
application which proposes the use of
Federal funds, paid under and
authorized by another Federal
agreement, to meet cost sharing
requirements.

§ 455.111 Applicant certifications for
technical assistance and energy
conservation measure grants to
Institutions.

Applications for financial assistance
for technical assistance programs and
energy conservation measures, including
renewable resource measures, shall
include certification that the applicant:

(a) Is eligible under § 455.61 for
technical assistance or § 455.71 for
energy conservation measures;

(b) Has satisfied the requirements set
forth in § 455.110;

(c) For applications for technical
assistance, has implemented all energy
conservation maintenance and
operating procedures recommended in
the energy audit required by the State as
the basis for the technical assistance
grant, pursuant to § 455.20(k), and for
applications for energy conservation
measures, those recommended in the
report obtained under a technical
assistance program. If any such
procedure has not been implemented,
the application shall contain a
satisfactory written justification for not
implementing that procedure;

(d) Will obtain from the technical
assistance analyst, before the analyst
performs any work in connection with a
technical assistance program or energy
conservation measure, a signed
statement certifying that the technical
assistance analyst has no conflicting
financial interests and is otherwise
qualified to perform the duties of
technical assistance analyst in
accordance with the standards and
criteria established in the approved
State Plan;

(e) When using borrowed funds for
the non-Federal share of an energy
conservation project where a lien is
placed by the lender on equipment
funded under the grant, will obtain a

clause in the financing contract
requiring lender notification with
certified return receipt requested, to the
applicable Support Office Director, of
the filing of a lawsuit seeking a remedy
for a default; and

(f) Will comply with all reporting
requirements contained in § 455.113.

§ 455.112 Davis-Bacon wage rate
requirement

When an energy conservation
measure or group of measures in a
building, funded under this part, has a
total estimated cost for acquisition and
installation of more than $5,000, any
construction contract or subcontract in
excess of $2,000 using any grant funds
awarded under this part must include:

(a) Those contract labor standards
provisions set forth in 29 CFR 5.5; and

(b) A provision for payment of
laborers and mechanics at the minimum
wage rates determined by the Secretary
of Labor in accordance with the Davis-
Bacon Act (40 U.S.C. 276a) as set forth in
29 CFR part 1.

§ 455.113 Grantee records and reports for
technical assistance and energy
conservation measure grants to
institutions.

(a) Each unit of local government or
public care institution which receives a
grant for a technical assistance program,
and each school, hospital, and
coordinating agency which receives a
grant for a technical assistance program
or an energy conservation measure,
including renewable resource measures,
shall keep all the records required by
§ 455.4 in accordance with this part and
the DOE Financial Assistance Rules.

(b) Each grantee shall submit reports
as follows:

(1) For technical assistance programs,
copies of a final report of the analysis
completed on each building for which
financial assistance was provided shall
be submitted to DOE and to the State
energy agency no later than 90 days
following completion of the analysis.
These reports shall contain:

(i) The report submitted to the
institution by the technical assistance
analyst, and

(ii) The institution's plan to implement
energy conservation maintenance and
operating procedures.

(2) For energy conservation measure
projects:

(i) Semi-annual progress reports.
Copies shall be submitted to DOE and to
the State energy agency no later than
the end of July (for the period January 1
through June 30), and January (for the
period July 1 through December 31), and
shall detail and discuss milestones
accomplished, those not accomplished,
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status of in-progress activities, and
remedial actions if needed to achieve
project objectives. A final report may be
submitted in lieu of the last semi-annual
report if it satisfies the semi-annual
progress report and final report
designated time frames;

(ii) A final report. Copies shall be
submitted to DOE and to the State
energy agency within 90 days of the
completion of the project and shall list
and describe the energy conservation
measures acquired and installed,
contain a final actual cost and a final
estimated simple payback period for
each measure and the project as a
whole, or a final savings to investment
ratio for ecich measure and the project
as a whole (depending on the State
requirement), and include a statement
that the completed energy conservation
measures conform to the approved grant
application.

(iii) If the grantee has been selected
by the State as part of its statistically
valid sample of grantees, annual energy
use reports which will reflect the
grantee's actual post-retrofit energy use
experiences for 3 years after project
completion. Copies of these reports shall
be submitted to DOE and to the State
energy agency within 60 days after the
end of each 12-month period covered in
the reports, and shall identify each
building and provide data on energy use
for that building for the relevant 12-
month period. To the extent feasible,
energy consumption data in each annual
report should be the monthly usage data
by fuel or energy type, and the reports
should include brief descriptions of any
changes in building usage, equipment, or
structure occurring during the reporting
period.

(3) Such other information as DOE
may from time to time request.

(4) Each copy of any technical
assistance or energy conservation
measure report shall be accompanied by
a financial status report completed in
accordance with the documents listed in
§ 455.3.

Subpart K-Applicant
Responsibillties-Grants to States
§ 455.120 Grant applications for State
administrative expenses.

(a) Each State desiring to receive
grants to help defray State
administrative expenses shall file an
application in accordance with the
provisions of this section. The maximum
amount a State may apply for is $50,000
or 5 percent of its schools and hospitals
grant awards, whichever is greater. At
any time after notice by DOE of the
amounts allocated to each State for a
grant program cycle, each State may

apply to DOE for an amount for
administrative expenses not exceeding
$50,000. In addition, each State, after it
makes its submittal to DOE required
under § 455.133, may apply for a further
grant not exceeding 5 percent of the
total of all grant awards for technical
assistance and energy conservation
measures within the State. less than
$50,000 if that was previously awarded
the State for administrative expenses in
the same grant program cycle.

(b) States that are eligible and elect to
apply for grants for technical assistance,
program assistance, or marketing
pursuant to § 455.121 may initially apply
to DOE for $50,000 for administrative
expenses. Once a State has determined
the amount of non-Federal funds that
have been legally obligated to schools
and hospitals for eligible energy
conservation measures during the fiscal
year, it may subsequently apply for a
further grant, not exceeding 5 percent of
the total amount (less $50,000, if that
was previously awarded to the State for
administrative expenses in the same
fiscal year) legally obligated to eligible
recipients in the State during the fiscal
year for technical assistance, program
assistance, and marketing, and for
energy conservation measures which are
funded with non-Federal funds but
which meet the certification and other
requirements of this part for such energy
conservation measures. The aggregate
amount applied for to cover State
administrative expenses, technical
assistance, program assistance, and
marketing cannot exceed the State's
allocation for the fiscal year.

(c) In the event that a State cannot, or
decides not to use the amount available
to it for an administrative grant under
this section for administrative purposes,
these funds may, at the discretion of the
State, be used for technical assistance
and energy conservation measure grants
to eligible institutions within the State,
in accordance with this part.

(d) Applications for financial
assistance to defray State
administrative expenses shall include:

(1) The name and address of the
person designated by the State to be
responsible for the State's functions
under this part;

(2) An identification of intended use
of all Federal and non-Federal funds to
be used for the State administrative
expenses listed in § 455.82; and

(3) Any other information required by
DOE.

§ 455.121 Grant applications for State
technical assistance, program assistance,
and marketing programs.

(a) A State may apply for up to 100
percent of the amount allocated to it for

a grant program cycle to fund
administrative expenses under § 455.120
and technical assistance and program
assistance programs, or for up to 50
percent of the amount allocated to it for
a grant program cycle to fund marketing
programs provided that:

(1) The State has established a
program to fund technical assistance,
program assistance, or marketing
programs, and has described its program
or programs in its State Plan. as
specified in § 455.20(j);

(2) The State has a program or
programs established consistent with
this part that fund, from non-Federal
sources, energy conservation measures
eligible under this part;

(3) Not more than 15 percent of the
aggregate amount of Federal and non-
Federal funds legally obligated to
eligible recipients in the State to provide
program assistance, marketing and
technical assistance programs,
implement energy conservation
measures consistent with this part, and
otherwise carry out a program pursuant
to this part for the fiscal year concerned
are expended for program assistance,
technical assistance and marketing
costs for such program;

(4) The energy conservation measures
funded from non-Federal sources under
this section would be eligible for funding
under § 445.71; and

(5) The institutions undertaking the
non-Federally funded energy
conservation measures do so in
accordance with all applicable Federal,
State and local laws and regulations,
with particular attention paid to
applicable State and Federal non-
discrimination laws and regulations.

(b) Applications for financial
assistance to defray State technical
assistance, program assistance, or
marketing expenses shall include:

(1) The name and address of the
person designated by the State to be
responsible for the State's functions
under this part;

(2) An identification of intended use
of all Federal and non-Federal funds, for
the State administrative expenses listed
in § 455.82, or the technical assistance,
program assistance, or marketing
programs pursuant to this section;

(3) Descriptions of the activities to be
implemented, together with a
description of the State's program to
provide non-Federal sources of funding
to carry out the State's program(s) for
energy conservation measures
consistent with this part-,

(4) A certification that the 15 percent
limit specified in subparagraph (a)(3) of
this section will not be exceeded; and
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(5) Any other information required by
DOE.

§ 456.122 Applicant certifications for State
grants for technical assistance, program
assistance, and marketing.

Applications from States for financial
assistance for technical assistance
programs, program assistance, and
marketing shall include certifications
that the State:

(a) Has established a program or
programs to fund, from non-Federal
sources, energy conservation measures
for eligible buildings consistent with this
part;

(b) Will not expend, for technical
assistance, program assistance, and
marketing, more than 15 percent of the
aggregate amount of Federal and non-
Federal funds legally obligated to
eligible recipients in the State to provide
technical assistance, program
assistance, marketing programs,
implement energy conservation
measures consistent with this part, and
otherwise carry out a program pursuant
to this part for the fiscal year concerned;
and

(c) Has provided for regular DOE-
funded grants to religiously affiliated
eligible institutions if the State has a
State constitutional prohibition on
providing State assistance to such
institutions and if such institutions
would be ineligible to apply for the non-
Federally funded conservation measures
or State-funded technical assistance.

§ 455.123 Grantee records and reports for
State grants for administrative expense,
technical assistance, program assistance,
and marketing.

(a) Each State which receives a grant
for administrative expenses, technical
assistance programs, program
assistance, or marketing shall keep all
the records required by § 455.4 in
accordance with this part and the DOE
Financial Assistance Rules.

(b) Each State shall submit a semi-
annual program performance report to
DOE by the close of each February and
August including, but not limited to:

(1) A discussion of administrative
activities pursuant to § 455.82, and a
discussion of milestones accomplished,
those not accomplished, status of in-
progress activities, problems
encountered, and remedial actions, if
any, planned pursuant to § 455.135(1)

(2) A discussion of technical
assistance, program assistance, and/or
marketing programs pursuant to
§ 455.144(a) and I 455.144(b), if the State
has received a grant to fund such
activities, including a discussion of the
results of the State's program to non-
Federally fund energy conservation
measures consistent with this part

pursuant to I 455.144(c), with a list of
institutions receiving assistance for
technical assistance programs and a list
of institutions which obtained energy
conservation measures using non-
Federal funds, including the name and
address of each institution, the amount
and type of funding provided to each,
and, for energy conservation measures,
the types of measures funded in each
institution;

(3) A summary of grantee reports
received by the State during the report
period pursuant to § § 455.113 (b)(1) and
(b)(2);

(4) For the report due to be submitted
to DOE by the close of each August, an
estimate of annual energy use
reductions in the State, by energy
source, attributable to implementation
of energy conservation maintenance and
operating procedures and installation of
energy conservation measures under
this part. Such estimates shall be based
upon a sampling of institutions
participating in the technical assistance
phase of this program and upon the
energy use reports submitted to the
State pursuant to § 455.113(b)(2)(iii); and

(5) Such other information as DOE
may from time to time request.

(c) Each copy of any report covering
State administrative, technical
assistance, program assistance, or
marketing expenses shall be
accompanied by a financial status
report completed in accordance with the
documents listed in § 455.3. In addition,
States shall file quarterly financial
status reports for the quarters which
occur between the semi-annual report
periods covered in their program
performance reports. These quarterly
reports are due within 30 days following
the end of the applicable quarters.

Subpart L-State Responsibilities

§ 455.130 State evaluation of grant
applications.

(a) If an application received by a
State is reviewed and evaluated by that
State and determined to be in
compliance with subparts E, F, and J of
this part, § 455.130(b), any additional
requirements of the approved State Plan,
State environmental laws, and other
applicable laws and regulations, then
such application will be eligible for
financial assistance.

(b) Concurrent with its evaluation and
ranking of grant applications pursuant to
§ 455.131, the State will forward
applications for technical assistance or
for energy conservation measures for a
school to the State school facilities
agency for review and certification that
each school application is consistent
with related State programs for

educational facilities. For hospitals the
certification requirement applies only if
there is a State requirement for it, in
which case the procedure should be
described in the State Plan.

§ 45S.131 State ranking of grant
applications.

(a) Except as provided by § 455.92, all
eligible applications received by the
State will be ranked by the State in
accordance with its approved State
Plan.

(b) For technical assistance programs,
buildings shall be ranked in descending
priority based upon the energy
conservation potential, on a percentage
basis, of the building as determined in
the energy audit in accordance with the
procedures established in the State Plan
pursuant to § 455.20(e). Each State shall
develop separate rankings for all
buildings covered by eligible
applications for:

(1) Technical assistance programs for
units of local government and public
care institutions; and

(2) Technical assistance programs for
schools and hospitals.

(c) All eligible applications for energy
conservation measures received will be
ranked by the State on an individual
building-by-building or a measure-by-
measure basis. If a State ranks on a
building-by-building basis, several
buildings may be ranked as a single
building if the application proposes a
single energy conservation measure
which is physically connected to all of
the buildings. If a State ranks on a
measure-by-measure basis, a measure
that is physically connected to a number
of buildings may be ranked as a single
measure. Buildings or measures shall be
ranked in accordance with the
procedures established by the State
Plan, on the basis of the information
developed during a technical assistance
program (or its equivalent) for the
building and the criteria for ranking
applications. The criterion set forth in
paragraph (1) of this section shall
receive at least 50 percent of the weight
given to the criteria used to rank
applications. Each State may assign
weights to the other criteria as set forth
in the State Plan pursuant to § 455.20(e).
The criteria for ranking applications are:

(1) Simple payback or a life cycle cost
analysis, calculated in accordance with
1 456.63;

(2) The types and quantities of energy
to be saved, including oil, natural gas, or
electricity, in a priority as established in
the approved State Plan;

(3) The types of energy sources to
which conversion is proposed, including
renewable energy;
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(4) The quality of the technical
assistance program report; and

(5) Other factors as determined by the
State.

(d) A State is exempt from the ranking
requirements of this section when:

(1) The total amount requested by all
applications for schools and hospitals
for technical assistance and energy
conservation measures in a given grant
program cycle for grants up to 50
percent is less than or equal to the funds
available to the State for such grants
and the total amount recommended for
hardship funding is less than or equal to
the amounts available to the State for
such grants.

(2) The total amount requested by all
applications for buildings owned by
units of local government and public
care institutions in a given grant
program cycle is less than or equal to
the total amount allocated to the State
for technical assistance program grants
in the State.

(e) If a State elects to permit
applications for credit pursuant to
§ 455.102, such applications for
completed or partially completed energy
conservation measures shall reflect both
the work done and the work to be done,
and will be reviewed and ranked on the
basis of the cost of all of the measures in
the project. The credit shall not exceed
the non-Federal share .of the proposed
additional energy conservation
measures.

(f) Within the rankings of school and
hospital buildings for technical
assistance and energy conservation
measures, including renewable resource
measures, to the extent that approvable
applications are submitted, a State shall
initially assure that:

(1) Schools receive at least 30 percent
of the total funds allocated for schools
and hospitals to the State in any grant
program cycle; and

(2) Hospitals receive at least 30
percent of the total funds allocated for
schools and hospitals to the State in any
grant program cycle.(g) If there are insufficient

applications from schools or hospitals to
cover the respective 30 percent
requirements specified in paragraph (f)
of this section, then the State may
recommend use of the remaining funds
in those allocations for other qualified
applicants.

§ 455.132 State evaluation of requests for
severe hardship assistance.

(a) To the extent provided in
§ 455.30(d), financial assistance will be
Initially available for schools and
hospitals experiencing severe hardship
based upon an applicant's inability to
provide the 50 percent non-Federal

share. This financial assistance will be
available only to the extent necessary to
enable such institutions to participate in
the program.

(b) The State shall recommend funds
for severe hardship applications wholly
or partially from the funds reserved in
accordance with § 455.30(d) and as
stated in an approved State Plan.

(c) Applications for Federal funding in
excess of 50 percent based on claims of
severe hardship shall be given an
additional evaluation by the State to
assess on a quantifiable basis, to the
maximum extent practicable, the
relative need among eligible institutions.
The minimum amount of additional
Federal funding necessary for the
applicant to participate in the program
will be determined by the State in
accordance with the procedures
established in the State Plan. The
primary consideration shall be the
institution's inability to provide the 50
percent share of the project cost.
Secondary criteria such as climate, fuel
cost and fuel availability, borrowing
capacity, median family income in the
area, and other relevant factors as
determined by the State may be
addressed in the State Plan, as specified
in § 455.20(g).

(d) A State shall indicate, for those
schools and hospitals with the highest
rankings, determined pursuant to
§ 455.131 (a) and (b):

(1) The amount of additional hardship
funding requested by each eligible
applicant for each building determined
to be in a class of severe hardship; and

(2) The amount of hardship funding
recommended by the State based upon
relative need, as determined in
accordance with the State Plan, to the
limit of the hardship funds available.
The State must decide on a case-by-case
basis whether, and to what extent, it
will recommend hardship funding.

(e) If there are insufficient
applications from hardship applicants to
cover the 10 percent allocation provided
for in § 455.30(d), then the State may
recommend use of the remaining funds
for other qualified applicants. The total
amount recommended for hardship
grants cannot exceed the 10 percent
limit.

§ 455.133 Forwarding of Institutional
applications for technical assistance and
energy conservation measure grants.

(a) Except as provided by § 455.92,
each State shall forward all applications
recommended for funding within its
allocation to DOE once each grant
program cycle, along with a listing of
buildings or measures covered by
eligible applications for schools,
hospitals, units of local goVernment, and

public care institutions, ranked by the
State if necessary pursuant to the
provisions of § 455.131. If ranking has
been employed, the list shall include the
standings of buildings or measures.

(1) Measure-by-measure rankings will
be recombined for the respective
buildings with more than one
recommended measure.

(2) Buildings will be consolidated
under one grantee application.

(b) The State shall indicate the
amount of financial assistance
requested by the applicant for each
eligible building and, for those buildings
recommended for funding within the
limits of the State's allocation, the'
amount recommended for funding. If the
amount recommended is less than the
amount requested by the applicant, the
list shall also indicate the reason for
that recommendation.

(c) The State shall indicate that it has
reviewed and evaluated all of the
submitted applications and that those
applications meet the relevant
requirements of the program, and shall
certify that applications submitted are
eligible pursuant to § 455.130(a).

§ 455.134 Forwarding of applications for
State grants for technical assistance,
program assistance, and marketing.

A State eligible to apply for a grant for
technical assistance, program
assistance, or marketing, as described in
§ 455.121, may submit such an
application to DOE any time after the
allocations have been announced, in
conjunction with or in lieu of an
application for State administrative
expenses.

§ 455.135 State liaison, monitoring, and
reporting.

Each State shall be responsible for.
(a) consulting with eligible institutions

and coordinating agencies representing
such institutions in the development of
its State Plan;

(b) Notifying eligible institutions and
coordinating agencies of the content of
the approved State Plan and any
amendment to a State Plan;

(c) Notifying each applicant how the
applicant's building or measure ranked
among other applications, and whether
and to what extent its application will
be recommended for funding or, if not to
be recommended for funding, the
specific reasons(s) therefor,

(d) Certifying that each institution has
given its assurance that it is willing and
able to participate on the basis of any
changes in amounts recommended for
that institution in the State ranking
pursuant to § 455.131;
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(e) Reporting requirements pursuant to
§ 455.113; and

(f) Direct program oversight and
monitoring of the activities for which
grants are awarded as defined in the
State Plan. States shall immediately
notify DOE of any noncompliance or
indication thereof.

Subpart M-Grant Awards

§ 455.140 Approval of Institutional
applications for technical assistance and
energy conservation measures.

(a) DOE shall review and approve
applications submitted by a State in
accordance with §455.133 if DOE
determines that the applications meet
the objectives of the Act, and comply
with the applicable State Plan and the
requirements of this part. DOE may
disapprove all or any portion of an
application to the extent funds are not
available to carry out a program or
measure (or portion thereof) contained
in the application, or for such other
reason as DOE may deem appropriate.

(b) DOE shall notify a State and the
applicant of the final approval or
disapproval of an application at the
earliest practicable date after DOE's
receipt of the application, and, in the
event of disapproval, shall include a
statement of the reasons therefor.

(c) An application which has been
disapproved for reasons other than lack
of funds may be amended to correct the
cause of its disapproval and resubmitted
in the same manner as the original
application at any time within the same
grant program cycle. Such an
application will be considered to the
extent funds have not already been
designated for institutions by the
ranking process at the time of
resubmittal. However, nothing in this
provision shall obligate either the State
or DOE to take final action regarding a
resubmitted application within the grant
program cycle. An application not acted
upon may be resubmitted in a
subsequent grant program cycle.

(d) DOE shall not provide
supplemental funds to cover cost
overruns or other additional costs
beyond those provided for in the
original grant award for technical
assistance projects and shall fund only
one technical assistance project per
building.

(e) DOE shall not provide
supplemental funds to cover cost
overruns or other additional costs
beyond those provided for in the
original grant award for all energy
conservation measures funded under a
grant in a given grant program cycle.

(f) States shall specify in their State
Plans the circumstances under which a

measure which was included in a grant
but which was not implemented and for
which no funds were expended may be
reapplied for in a subsequent
application.

(g) An institution may apply for, and
DOE may make, grant awards in
another grant program cycle for
additional energy conservation
measures which relate to a building
which previously received grants for
other energy conservation measures.

(h) Funds which become available to
a grantee after the installation of all
approved measures, due to cost
underruns in the installed measures,
may be used by the grantee for
additional measures if such measures
are approved in writing by the State and
DOE.

(i) DOE may fund costs incurred by an
institution for technical assistance and
energy conservation measure projects
after the date of the grant application, so
long as that date is no earlier than the
close of the preceding grant program
cycle. Such costs may be funded when,
in the judgment of DOE, the institution
has complied with program
requirements and the costs incurred are
allowable under applicable cost
principles and the approved project
budget. The applicant bears the
responsibility for the entire project cost
unless the application is approved by
DOE in accordance with this part.

(j) In addition to the prior approval
requirements for project changes as
specified in the DOE Financial
Assistance Rules (10 CFR part 600), a
grantee shall request prior written
approval from DOE before:

(1) Transferring DOE or matching
amounts between buildings included in
an approved application when the State
ranks applications on a building-by-
building basis; or

(2) Transferring DOE or matching
amounts between energy conservation
measures included in an approved
application when the State ranks on a
measure-by-measure basis.

§ 455.141 Grant awards for units of local
government and public care Institutions.

(a) DOE may make grants to units of
local government, public care
insitutions, and coordinating agencies
representing them for up to 50 percent of
the costs of performing technical
assistance programs for buildings
covered by an application approved in
accordance with § 455.140, except that
in the case of units of local government
and public care institutions a majority of
whose operating and capital funds are
provided by the government of the
Virgin Islands, Guam, American Samoa,
or the Commonwealth of the Northern

Mariana Islands, a grant may be made
for up to 100 percent of such costs.

(b) Total grant awards within any
State to units of local government and
public care institutions are limited to
funds allocated to each State in
accordance with § 455.30.

(c) Units of local government and
public care institutions are not eligible
for financial assistance for severe
hardship.
§ 455.142 Grant awards for schools,
hospitals, and coordinating agencies.

(a) DOE may make grants to schools,
hospitals and coordinating agencies for
up to 50 percent of the costs of
performing technical assistance
programs for buildings covered by an
application approved in accordance
with § 455.140; except that in the case of
schools and hospitals a majority of
whose operating and capital funds are
provided by the government of the
Virgin Islands, Guam, American Samoa,
or the Commonwealth of the Northern
Mariana Islands a grant may be made
for up to 100 percent of such costs. Grant
awards for technical assistance
programs in any State within any grant
program cycle shall be limited to a
portion of the total allocation as
specified in § 455.30(b)(1).

(b) DOE may make grants to schools,
hospitals and coordinating agencies for
up to 50 percent of the costs of acquiring
and installing energy conservation
measures, including renewable resource
measures, for buildings covered by an
application approved in accordance
with § 455.140, except that in the case of
schools and hospitals a majority of
whose operating and capital funds are
provided by the government of the
Virgin Islands, Guam, American Samoa,
or the Commonwealth of the Northern
Mariana Islands, a grant may be made
for up to 100 percent of such costs.

(c) DOE may award up to 10 percent
of the total amount allocated to a State
for schools and hospitals in a case of
severe hardship, ascertained by the
State in accordance with the State Plan,
for buildings recommended and in
amounts determined by the State
pursuant to § 455.132(e).

§ 455.143 Grant awards for State
administrative expenses.

(a) For the purpose of defraying State
expenses in the administration of
technical assistance programs in
accordance with subpart E and energy
conservation measures in accordance
with subpart F, or energy conservation
measures non-Federally funded
pursuant to § 455.121, DOE may make
grant awards to a State:
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(1) Immediately following public
notice of the amounts allocated to a
State for the grant program cycle, and
upon approval of the application for
administrative costs, in an amount not
exceeding $50,000;

(2) Concurrent with grant awards for
approved applications for technical
assistance or energy conservation
measures for institutions in that State,
and upon approval of an application for
administrative costs, in an amount not
exceeding the difference between the
amount granted pursuant to paragraph
(a)(1) of this section and 5 percent of the
total amount of grants awarded within
the State for technical assistance
programs Bad energy conservation
measures in the applicable grant
program cycle; or

(3) Upon receipt by DOE of
documpotation from the State
demonstu ating that sufficient non-
Federal funding has been legally
obligated to schools and hospitals for
energy conservation measures pursuant
to § 455.121(a) and § 455.123(b)(ii), and
upon approval of an application for
administrative costs, in an amount not
exceeding the difference between the
amount granted pursuant to paragraph
(a)(1) of this section and 5 percent of the
aggregate Federal and non-Federal
funds legally obligated to eligible
recipients in the State to provide
technical assistance, program
assistance, and marketing programs and
implement energy conservation
measures consistent with this part, for
the fiscal year concerned.

(b) Grants for such purposes may be
made for up to 100 percent of the
projected administrative expenses, not
to exceed the State's allocation or the
$50,000 or 5 percent limit, as approved
by DOE.

(c) The total of all grants for State
administrative costs, technical
assistance programs, and energy
conservation measures (or for State
administrative costs, technical
assistance, program assistance, and
marketing, if the State elects and is
eligible to apply for such grants) in that
State shall not exceed the total amount
allocated for that State for any grant
program cycle.

(d) In the event that a State cannot, or
decides not to use the amount available
to it for an administrative grant under
this section for administrative purposes,
these funds may, at the discretion of the
State, be used for technical assistance
and energy conservation grants to
eligible institutions within that State in
accordance with this part.

§ 455.144 Grant awards for State
programs to provide technical assistance,
program assistance, and marketing.

(a) For the purpose of defraying State
expenses in the administration of
special programs to provide technical
assistance and program assistance
pursuant to § 455.121, DOE may make a
grant award to a State for up to 100
percent of the funds allocated to the
State for the grant program cycle,
provided that the State meets the
requirements described in § 455.121(b).
In addition:

(1) Funds for individual technical
assistance programs provided by the
State pursuant to this section shall not
exceed 50 percent of the cost of the
technical assistance program;

(2) Grants for program assistance may
be made for up to 100 percent of a
State's projected program assistance
expenses; and

(3) Grants for State technical
assistance, and program assistance
programs may be awarded by DOE upon
approval of an application from the
State.

(b) For the purpose of defraying State
expenses in the administration of a
marketing program pursuant to
§ 455.121, DOE may make a grant award
to a State for up to 50 percent of the
funds allocated to the State for the grant
program cycle, provided that the State
meets the requirements described in
§ 455.121(b). In addition:

(1) Grants for marketing may be made
for up to 100 percent of a State's
projected marketing expenses; and

(2) Such grants may be awarded by
DOE upon approval of an application
from the State.

(c) If a State provides a certification
under § 455.121(b) and is unable to
document that the required non-Federal
funding levels for energy conservation
measures were achieved substantially
for the previous fiscal year for which a
similar certification was submitted, DOE
may deny the application, accept it after
the percent of allocated funds is reduced
in light of past performance, or take
other appropriate action.

(d) In the event that a State, after
receiving a grant under this section,
cannot, or decides not to use all or part
of the amount available to it for
technical assistance, program
assistance, and marketing, these funds
may, at the discretion of the State, and
after appropriate application to, and
approval of DOE, be used for technical
assistance and energy conservation
grants to eligible institutions within that
State in accordance with this part.

Subpart N-Administrative Review

§ 455.150 Right to administrative review.
(a) A State shall have a right to file a

notice requesting administrative review
of a decision under § 455.143 by a
Support Office Director to disapprove an
application for a grant award for State
administrative expenses subject to
special conditions or a decision under
§ 455.21 of this part by a Support Office
Director to disapprove a State Plan or
an amendment to a State Plan.

(b) A State shall have a right to file a
notice requesting administrative review
of a decision under § 455.144 by a
Support Office Director to disapprove an
application for a grant award for State
technical assistance, program
assistance, or marketing programs.

(c) A school, hospital, coordinatirg
agency, or State acting as an
institution's duly authorized agent shall
have a right to file a notice requesting
administrative review of a decision
under § 455.142 by a Support Office
Director to disapprove an application for
a grant award to perform technical
assistance programs or to acquire and
install an energy conservation measure
if the disapproval is based on a
determination that:

(1) The applicant is ineligible, under
§ 455.61 or § 455.71 or for any other
reason; or

(2) A technical assistance program
equivalent performed without the use of
Federal funds does not comply with the
requirements of § 455.62 for purposes of
satisfying the eligibility requirements of
§ 455.71(a)(3).
§ 455.151 Notice requesting administrative
review.

(a) Any applicant shall have 20 days
from the date of receipt of a decision
subject to administrative review under
§ 455.150 to disapprove its application
for a grant award to file a notice
requesting administrative review. If an
applicant does not timely file such a
notice, the decision to disapprove shall
become final for DOE.

(b) A notice requesting administrative
review shall be filed with the Support
Office Director and shall be
accompanied by a written statement
containing supporting arguments.

(c) If the applicant is a State appealing
pursuant to paragraph (a) § 455.150, the
State shall have the right to a public
hearing. To exercise that right, the State
must request such a hearing in the
notice filed under paragraph (b) of this
section. A public hearing under this
section shall be informal and legislative
in nature.
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(d) A Notice or any other document
shall be deemed filed under this subpart
upon receipt.

§ 455.152 Transmittal of record on review.
On or before 15 days from receipt of a

notice requesting administrative review
which is timely filed, the Support Office
Director shall forward to the Deputy
Assistant Secretary the notice
requesting administrative review, the
decision to disapprove as to which
administrative review is sought, a draft
recommended final decision for
concurrence, and any other relevant
material.

§ 455.153 Review by the Deputy Assistant
Secretary.

(a) If a State requests a public hearing
pursuant to paragraph (a) of § 455.150,
the Deputy Assistant Secretary, within
15 days, shall give actual notice to the
State and Federal Register notice of the
date, place, time, and procedures which
shall apply to the public hearing. Any
public hearing under this section shall
be informal and legislative in nature.

(b) The Deputy Assistant Secretary
shall concur in, concur in as modified, or
issue a substitute for the recommended
decision of the Support Office Director:

(1) With respect to a notice filed
pursuant to paragraph (a) of § 455.150,
on or before 60 days from receipt of
documents under § 455.152 or the
conclusion of a public hearing,
whichever is later;, or

(2) With respect to a notice filed
pursuant to paragraph (b) of § 455.150,
on or before 30 days from receipt of
documents under § 455.152.

§ 455.154 Discretionary review by the
Assistant Secretary.

On or before 15 days from the date of
the determination under § 455.153(b), the
applicant for a grant award may file an
application, with a supporting statement
of reasons, for discretionary review by
the Assistant Secretary. If
administrative review is sought
pursuant to paragraph (a) of § 455.150,
the Assistant Secretary shall send a
notice granting or denying discretionary

review within 15 days and upon granting
such review, shall issue a decision no
later than 60 days from the date
discretionary review is granted. If
administrative review is sought
pursuant to paragraph (b) of § 455.150,
the Assistant Secretary shall send a
notice granting or denying discretionary
review within 15 days and, upon
granting such review shall issue a
decision no later than 30 days from the
date discretionary review is granted.
The Assistant Secretary may riot issue a
notice or decision under this pacagraph
without the concurrence of the DOE
Office of General Counsel.

§ 455.155 Finality of decision.

A decision § 455.153 shall be final for
DOE if there is no review sought under
§ 455.154. If there is review under
§ 455.154, the decision thereunder shall
be final for DOE, and no appeal shall lie
elsewhere in DOE.

[FR Doc. 92-114 Filed 1-3-92; 8:45 am]
BILLING CODE 6450-01-M
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Office of the Assistant Secretary for
Community Planning and
Development

24 CFR Parts 577 and 578
[Docket No. R-91-1575; FR-2878-P-01]
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Supportive Housing Demonstration-
Transitional Housing; Permanent
Housing for Handicapped Homeless
AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
implement changes to the Supportive
Housing Demonstration program made
by the National Affordable Housing Act
(Pub. L. 101-625, approved Nov. 28,
1990). The rule also proposes other
changes to the program that HUD has
determined, based on experience with
the program, would be beneficial to the
purpose of the program.
DATES: Comment due date: March 6,
1992.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Office of the General
Counsel, Rules Docket Clerk, room
10276, Department of Housing and
Urban Development, 451 Seventh Street
SW., Washington, DC 20410.
Communications should refer to the
above docket number and title. A copy
of each communication submitted will
be available for public inspection and
copying during regular business hours
(7:30 a.m.-5:30 p.m. Eastern Time) at the
above address.
FOR FURTHER INFORMATION CONTACT.
James N. Forsberg, Special Needs
Assistance Programs, Department of
Housing and Urban Development, room
7262, 451 Seventh Street SW.,
Washington, DC 20410; (202) 708-4300
(TDD: (202) 708-2565). (These are not
toll-free numbers.)
SUPPLEMENTARY INFORMATION: Some of
the information collection requirements
contained in this rule have been
submitted to the Office of Management
and Budget (OMB) for review under the
Paperwork Reduction Act of 1980, and
have been approved and assigned OMB
control numbers 2502-0361 and 2506-
0112. New information collection
requirements contained in the rule have
been submitted and are pending
approval. Until approved by OMB and
assigned an OMB control number, no
person may be subjected to a penalty for

failure to comply with these information
collection requirements.

Public reporting burden for the
collection of information requirements
contained in this rule are estimated to
include the time for reviewing the
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Information on the estimated public
reporting burden is provided in this
document under the heading, Other
Matters. Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden,
should be sent by March 5, 1992 to the
Department of Housing and Urban
Development, Rules Docket Clerk, 451
Seventh Street SW., Washington, DC
20410; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503.
I. Background

The Supportive Housing
Demonstration Program is authorized by
title IV of the Stewart B. McKinney
Homeless Assistance Act to provide
assistance to private nonprofit
organizations and governmental entities
for use in providing housing and
supportive services to the homeless. The
Supportive Housing Demonstration
consists of two programs-Transitional
Housing and Permanent Housing for
Handicapped Homeless. The existing
regulations for these programs are
contained in 24 CFR part 577
(Transitional Housing) and part 578
(Permanent Housing for Handicapped
Homeless).

Section 833 of the Cranston-Gonzalez
National Affordable Housing Act
(NAHA) amended title IV of the
McKinney Act, making several changes
to the Supportive Housing
Demonstration programs. This rule
would implement those changes. In
addition, the Department is proposing
other changes to parts 577 and 578.
Some of these changes would clarify or
reorganize the regulations. Others,
which are based on the experience
gained through operating the programs,
would be more substantive in nature.
The regulations are published in their
entirety to assist the reader.

If. Proposed Rule
1. National Affordable Housing Act
Assistance Available

Section 833(c) of the NAHA amended
section 423(a) of the McKinney Act to
change the form of assistance for
acquisition and substantial

rehabilitation of existing structures for
use in the provision of supportive
housing from advances, which were
subject to repayment under certain
circumstances, to grants. All references
in the rule to advances would be
changed accordingly.

In addition to the prospective nature
of this change in the form of assistance,
section 833(c) also amended section
423(b) of the McKinney Act to authorize
the conversion of advances made to
past recipients under section 423(a) to
grants, under terms and conditions
prescribed by the Secretary. Under the
proposed rule, §§ 577.310 and 578.310
would be amended to convert all past
advances to grants, which may be
subject to repayment if the facility is not
operated as Supportive Housing for ten
years after initial occupancy, or if the
facility is sold for a different use during
the 20-year period after initial
occupancy.

Section 833(e) further amended
section 423(a) of the McKinney Act to
authorize grants in an amount not to
exceed $400,000 for new construction of
a structure for use in the provision of
supportive housing. Under the existing
rule (§ § 577.112 and 578.112), advances
for new construction have been
available only under very limited
circumstances, which were prescribed
by an amendment to the McKinney Act
in the Stewart B. McKinney Homeless
Assistance Amendments Act of 1988.
The Department only made one such
advance, because of the strict
requirements imposed by the
amendment. Sections 577.112 and
578.112 would be amended to provide
for new construction grants of up to
$200,000 (or ap to $400,000 in high cost
areas) or the total cost of the
construction less the applicant's
matching share, whichever is lower. The
strict requirements for new construction
assistance in the existing rule would be
modified. Under the proposed rule,
applicants would be required to show
that costs associated with new
construction are substantially less than
the costs associated with rehabilitation
or that there is a lack of available units
that could be rehabilitated at a cost less
than new construction. In addition to
these amendments of § § 577.112 and
578.112, the rule would also amend
§§ 577.5 and 578.5 to define "new
construction" as the building of a
structure when none existed or an
addition to an existing structure that
increases the floor area by more than
100 percent.

Grants to establish and operate a
child care services program were
authorized by section 833(g) as a type of

I I
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assistance for the Transitional Housing
Program. Under the existing rules for
both the Transitional and the Permanent
Housing Programs, the cost of child care
has been included as an eligible
supportive services cost (see paragraph
(f) of the definition of supportive
services in § 577.5 and paragraph (e) in
the definition in § 578.5). The
Department would continue to fund
child care services as an eligible
supportive services cost, if they comply
with the statutory criteria. The proposed
rule would define child care services, in
accordance with section 833(g), in
§ § 577.5 and 578.5.

Under the existing rules, assistance
for supportative services and operating
costs has been available for up to five
years to Transitional Housing recipients
and up to two years to Permanent
Housing recipients. Section 833(d) of the
NAHA has amended the McKinney Act
to authorize assistance for these costs,
for both Transitional and Permanent
Housing, for a five-year period, with
possible renewal for another five-year
period.

The proposed rule would make up to
75 percent of a recipient's supportive
services and operating costs available
for the first two years and up to 50
percent of the cost for the next three
years. A recipient could then reapply
and be renewed for assistance for an
additional five years, provided the
recipient demonstrates progress in
assisting homeless persons with housing
and effectiveness in assisting homeless
persons to achieve independence. In
reviewing applications for renewal,
HUD would consider whether the
recipient is carrying out the activities as
proposed in the initial application, in a
timely manner, and meeting the
program's goals. HUD would take into
consideration the fact that some
populations have a larger number and
more intractable problems than others.

Under the renewals, HUD would
provide up to the lower of 50 percent of
the total supportive services and
operating costs in years 6 through 10, or
the amount of assistance for supportive
services and operating costs provided
for the final year of the initial funding
period, multiplied by the number of
years in the renewal period. (See
§ § 577.117, 577.217, 578.117, and 578.217.)

Section 424(a)(2)(DJ of the McKimnney
Act required that all recipients of
assistance provide assurances
satisfactory to the Secretary that the
project assisted would be operated for
not less than 10 years. This requirement
was implemented in the program rules
at § § 577.210(b)(6) and 578.210(b)(81
Section 833(j) of the NAHA has
amended this provision to require the

10-year commitment only from
recipients of acquisition, rehabilitation.
or new construction grants, and the rule
would be amended accordingly. Section
833(j) amended section 424 further to
require recipients of grants for
supportive services and operating costs
to provide an annual assurance, for each
year the assistance is received, that the
project will be operated for the purpose
specified in the application. The
proposed rule includes this requirement
at § § 577.305(f) and 578.305(f).

Waiver of Site Control

Section 424(a)(3) of the McKinney Act
provides that an applicant must furnish
reasonable assurances that it will own
or have control of a site for its proposed
project not later than six months after
notification of an award, and may
obtain ownership or control of a
different site than the one specified in
the application. However, section
424(a)(3) further provides that, if the
applicant fails to obtain ownership or
control within one year after notification
of an award, the grant will be
recaptured. Section 833(f) amended
section 424(a)(3) to provide for a waiver
of these site control requirements where
the Secretary determines that these
requirements are inapplicable because,
under the application, the persons to be
served own or control, or will eventually
own or control, the site.

HUD interprets this provision as
applying to situations where an
applicant does not propose to have
control of a site but rather proposes to
assist a homeless family or individual in
obtaining a lease, which may include
assistance with rent payments, and
receiving supportive services for up to
two years, after which time the family
remains in the same housing but on an
independent basis. Rather than
obtaining housing for homeless persons
who, when self-sufficient, vacate the
housing for use by other homeless
persons, the provider instead helps the
homeless persons become established in
the housing. The provider then repeats
the assistance at another site.

Therefore, § § 577.210(c) and 578.210(c)
would provide that waivers will be
approved, on a case-by-case basis, if, in
addition to proposing this concept, an
application (1) includes comprehensive
supportive services appropriate to the
needs of the population to be served; (2)
does not request funds for acquisition,
rehabilitation, or new construction; and
(3) commits the applicant to begin
providing assistance to at least one
homeless family or individual within 60
days of grant execution. HUD believes
that acquisition. rehabilitation, and new
construction are infeasible with this

concept because those activities carry
with them a commitment to use the
assisted structures for transitional
housing for a ten-year period.

Eligible Applicants

The McKinney Act, as originally
enacted, limited eligibility for Permanent
Housing assistance to the State in which
the permanent housing is located, or the
State housing agency (or other State
agency) that customarily implements
housing programs for the State and that
is identified by statute to participate in
housing programs in the State. The State
then provides the assistance to a project
sponsor (a private nonprofit
organization or public housing agency
(PHA)) for the operation of the
permanent housing. Section 833(k)
amended the McKinney Act to include
Indian tribes as eligible applicants for
Permanent Housing assistance. (Tribes
have been eligible for Transitional
Housing assistance since the beginning
of the program.) Section 578.5 has been
amended to include tribes in the
definition of applicant as well as the
definition of tribe. All requirements
applying to States as applicants (and
recipients) would apply to tribes, with
the exception of CHAS requirements,
discussed in the next section.

Miscellaneous Provisions

Section 833(b) increased the maximum
number of handicapped homeless
persons in a Permanent Housing
structure from 8 to 16, but only if not
more than 20 percent of the units in the
structure are designated for such
persons. Sections 578.5 and 578.325(a)
would be amended to accommodate this
change. The maximum number of
residents in a group home would not be
increased. (The rule would continue to
allow HUD to waive these limitations,
as described in § 578.325(d).)

Section 833(i) amended section 424(c)
of the McKinney Act to require an
applicant to agree or certify that it will
develop and implement procedures-to
ensure the confidentiality of records
pertaining to any individual provided
family violence prevention or treatment
services with Supportive Housing
assistance. Further, the address or
location of any housing used as a family
violence shelter assisted with
Supportive Housing funds may not be
made public without the written
authorization of the recipient. The
proposed rule includes this provision in
§ § 577.210(b) and 578.210(b).

The statutory selection criteria of "site
control" and "employment assistance
program" were eliminated by section



468 Federal Register / Vol. 57, No. 3 / Monday, January 6, 1992 / Proposed Rules

833(h). These criteria would be
eliminated from § § 577.215 and 578.215.

In the past § § 577.150 and 578.150
provided that assistance could not be
provided to, or within the jurisdiction of,
a State, city, or county, unless the
jurisdiction had a HUD-approved
Comprehensive Homeless Assistance
Plan (CHAP) and the applicant had
obtained a certification of consistency
with the plan. These sections
implemented section 401 of the
McKinney Act. Section 836 of the NAHA
amended section 401 to require each
grantee receiving assistance to certify
that it is following a Comprehensive
Housing Affordability Strategy (CHAS)
or a CHAP approved within 180 days of
enactment of the NAHA or such longer
period of time as the Secretary
prescribes, and to delete all CHAP
requirements as of October 1, 1991. That
change was implemented for all
jurisdictions except Indian tribes in an
interim rule published at 56 FR 4480 on
February 4, 1991.

This proposed rule would implement
section 836 as it applies to tribes. Unlike
other applicants, Indian tribes have not
previously been required to submit a
CHAP. Further, they were not included
in the NAHA definition of a
"jurisdiction," the entity charged with
submitting a CHAS. Therefore, the
Department concluded that they need
not submit a housing strategy, or CHAS.
However, the Senate Report
accompanying NAHA states in the
discussion of the HOME program:

Although a tribe would not be required to
submit a housing strategy, as provided for in
Section 105, a grant application shall
demonstrate how the proposed project will
contribute to a comprehensive approach for
expanding the supply of affordable housing
within the tribe's jurisdiction. S. Rep. No. 316,
101st Cong., 2d Sess. 65 (1990).

During Fiscal Year 1991, Indian tribes
participating in the McKinney Act
programs were required to submit a
biennial CHAP before or with their
application for funding. After October 1,
1991, Indian tribes participating in these
programs are required under § § 577.150
and 578.150 to complete application
forms that comply with the language of
the Senate Report, certifying that they
are following the strategy outlined in the
application; except that with respect to
Indian tribes having a biennial CHAP
covering Fiscal Year 1992, this
requirement will not become applicable
until after October 1, 1992.

Applicants other than Indian tribes
had submitted annual CHAPs in
October 1990. HUD did not require the
filing of new biennial CHAPS by those
applicants in 1991. As a result, in Fiscal
Year 1992, non-Indian tribe applicants

must submit a certification of
consistency with an approved CHAS
and do not have the option of certifying
compliance with a biennial CHAP filed
in 1991.

2. Other Amendments
Definitions (§§ 577.5 and 578.5)

The following changes would be made
to definitions contained in §§ 577.5 and
578.5 of the existing regulations:

The definition of handicapped would
be changed to specifically include
persons with emotional impairments,
reflecting the definition of "person with
disabilities" in section 811(k)(2) of the
NAHA. Section 811 of the NAHA
provides for a new supportive housing
program for persons with disabilities to
replace the loan program for nonelderly
handicapped persons under section 202
of the Housing Act of 1959. Section
422(2) of the McKinney Act defines
"handicapped" as an individual who is
handicapped within the meaning of
section 202. The proposed rule amends
the definition in §§ 577.5 and 578.5 to
pick up the clarification in the successor
program that emotional impairments are
intended to be included in the definition.

In addition, the proposed rule would
delete the exclusion in the definition of
handicapped persons in § § 577.5 and
578.5 of persons whose sole impairment
is alcoholism or drug addiction. For
purposes of the Section 202 and Section
811 programs, the definition of
handicapped or persons with disabilities
(in 24 CFR 885.5 and 890.105) excludes a
person whose sole impairment is
alcoholism or drug addiction. The
Section 202 program and now the
Section 811 program are intended to
serve a large array of disabled persons.
Since 1979, for purposes of the Section
202 program, it has been the opinion of
the Department that the definition in
section 202(d)(4) (and now in section
811(k)(2)) cannot be construed to
exclude otherwise qualified alcoholics
and drug addicts and that a statutory
amendment would be needed to
accomplish such an exclusion. Whether
an alcoholic or drug addict is disabled
or handicapped within the section 202
statutory definition depends on the
nature and severity of the individual's
impairment. In the Section 202 program
(and now the Section 811 program), the
limitation on eligibility to qualified
handicapped individuals means that a
handicapped individual must meet
general program eligibility requirements.
A handicapped person may be denied
services or benefits of a program if the
person fails to meet eligibility criteria
that are applied to all potential
beneficiaries, even if the reason the

person does not meet those criteria is
related to the handicap. Eligibility may
also be restricted as a result of statutory
or policy limitations on the type of
housing that will be provided under the
program.

The Department has revisited this
issue and has determined that, within
the context of the Supportive Housing
Demonstration programs only, persons
whose impairment is alcoholism or drug
addiction would be considered
handicapped, as long as they meet the
additionally required statutory three-
prong test that the impairment (1) is
expected to be of long-continued and
indefinite duration; (2) substantially
impedes his or her ability to live
independently; and (3) is of such a
nature that the ability to live
independently could be improved by
more suitable housing conditions.

The Department previously made the
same determination in the Shelter Plus
Care Guidelines, published February 4,
1991 at 56 FR 4494. HUD implemented
the Section 202 component of Shelter
Plus Care by eliminating the exclusion
of persons whose sole impairment is
alcoholism or drug addiction from the
definition of handicap on the basis that
the statutorily stated purpose of that
program was to assist "homeless
persons with disabilities (primarily
persons who are seriously mentally ill,
have chronic problems with alcohol,
drugs, or both, or have acquired
immunodeficiency syndrome and
related diseases)" (emphasis added).

While the Supportive Housing
Delnonstration does not have a statutory
mandate to serve alcoholics and drug
addicts, the program purpose is to serve
the homeless, a subgroup of the general
populace with a high incidence of
alcoholism and drug addiction. The
Inter-Agency Council on the Homeless
states at page 33 of its 1990 Annual
Report:

Based on a variety of studies completed in
the last decade, the National Institute on
Alcohol Abuse and Alcoholism (NIAAA) of
the Alcohol, Drug Abuse and Mental Health
Administration (ADAMHA) estimates that
35-40% of the homeless population suffers
from chronic alcohol problems * * *
[S]tudies indicate that alcoholism among
homeless people is more severe than it is
among the general population, as measured
by physiological and behavioral symptoms of
the disease (e.g., blackouts, DT's, early
morning drinking, and experiences of adverse
social consequences such as drinking-related
arrests, family dissolutions, loss of jobs, etc.).

Although the prevalence of other drug use
in the homeless population is less studied,
NIAAA in consultation with the National
Institute on Drug Abuse, Rossie, and others
estimate that approximately 10% to 20% of



Federal Register / Vol. 57, No. 3 / Monday, January 6, 1992 / Proposed Rules

homeless persons have chronic problems
with drugs other than alcohol.

Further, the Supportive Housing
Demonstration requires a clinical fit
between the audience and the
supportive services to be provided.
Recipients must provide "supportive"
housing (section 421(a) of the McKinney
Act), meaning that the project assisted
must include both housing and
supportive services (section 422(12).
The supportive services are to address
the special needs of the homeless
persons intended to be served by the
project (section 422(13)).

This approach does not conflict with
the statute or the regulatory approach to
eligibility in the Section 202 and Section
811 programs. The Supportive Housing
Demonstration applies the section 811
definition and continues to apply the
three-prong test first applied in the
Section 202 nonelderly handicapped
program. The difference in emphasis of
the persons served is based on
programmatic policy consideration of
the groups to be served, the facilities
designed to serve this population, and
the nature of the program.

Because of confusion on the part of
some applicants and recipients, the
Department wants to restate in this
preamble its understanding of the
statutory definition of the term homeless
as repeated in this rule. The Department
places the section 103 definition in the
context of the findings of Congress in
section 102(a) of the McKinney Act. The
first finding states that "the Nation faces
an immediate and unprecedented crisis
due to the lack of shelter for a growing
number of individuals and families,
including elderly persons, handicapped
persons, families with children, Native
Americans, and veterans[.]" (Emphasis
added.) All the other findings, as well as
the purpose in section 102(b), use the
terms "homeless" or "homelessness."
The Department, therefore, concludes
that "lack of shelter" and
"homelessness" are used synonymously
in section 102.

Misunderstandings regarding the
definition of homeless have arisen in
two areas. First, there has been
confusion over the distinction between
persons living in overcrowded or
substandard housing and persons who
are homeless. The Department does not
believe that the limited resources of the
Supportive Housing Demonstration
programs were intended to be used to
serve persons who are poorly housed.
The Department administers other
programs to serve these persons, such as
the Section 8 Housing Assistance
Payments programs, public and Indian
housing, and the HOME program. The

intent of the Supportive Housing
Demonstration programs is to help
persons who lack shelter.

The other misunderstanding involves
the distinction between persons needing
supportive housing (i.e., housing
combined with supportive services) and
persons who are homeless. The
Department recognizes that supportive
housing is important for several
populations. The Section 202 program
has long been a source of supportive
housing for elderly and handicapped
persons. A new program that will
provide supportive housing for persons
with disabilities was authorized by
section 811 of the NAHA. However,
many persons needing supportive
housing are not homeless. The limited
resources available under the McKinney
Act's Supportive Housing
Demonstration programs must be used
for homeless persons.

In general, homeless persons are
persons living in places designed to
provide temporary living
accommodations, such as emergency
shelters, or persons living in public or
private places not designed for, or
ordinarily used as, a regular sleeping
accommodation for human beings. The
latter group of homeless persons are
sometimes referred to as persons living
"on the street."

The Department also considers as
homeless those persons who would
become homeless imminently because
they are being evicted from private
dwelling units or are handicapped
persons being discharged from
institutions, and because no subsequent
residences have been identified and
they lack the resources and support
networks needed to obtain access to
housing. The standard to be followed in
determining whether these persons are
homeless is to ask whether without the
Supportive Housing Demonstration
program they would spend the night in a
shelter or on the street.

The proposed rule would amend the
definition of operating costs in § § 577.5
and 578.5 to allow repair and
maintenance reserves as an eligible
operating cost. This change would
recognize the need for funds to be set
aside for future repairs and
maintenance. The definition of
supportive services would also be
amended to add case management as a
service eligible for assistance. Case
management is an essential tool for
assuring that residents are receiving the
appropriate services and for assisting
their progress toward independence.

Under the existing Transitional
Housing rule, a recipient is required to
operate the housing. The proposed rule
would amend this definition in § 577.5 to

clarify that a recipient may, as an
alternative, contract with other
organizations to carry on the day-to-day
operations of the housing.

The definition of rehabilitation in
§ § 577.5 and 578.5 would be changed to
show the difference between
rehabilitation and new construction. The
existing definition is unnecessarily
complicated. Under the proposed rule,
rehabilitation would be defined as the
improvement or repair of an existing
structure or an addition to an existing
structure that does not increase the floor
area by more than 100 percent. The rule
would continue to recognize that minor
or routine repairs are not considered
rehabilitation.

Types of Assistance (§§ 577.100 and
578.100)

Sections 577.100 and 578.100 would be
amended to allow acquisition assistance
for land when it will be used for the new
construction of transitional or
permanent housing. This change would
be consistent with the new authority to
use Supportive Housing assistance for
new construction.

These sections would also describe
the ways in which assistance may be
used. Assistance would be available to:
(1) Establish new transitional or
permanent housing facilities; (2) expand
existing housing to increase the number
of persons served or the level of services
provided; (3) bring housing to applicable
State and local health and safety
standards; (4) replace the loss of private
funding; and (5) continue funding for
supportive services or operating costs,
as authorized by the NAHA and
described above. Item (4) would be
added to help maintain the viability of
existing homeless facilities in instances
where all funds originally committed by
a private organization have been spent
and, although further funding is needed,
the private organization does not plan to
provide mote.

Acquisition and Rehabilitation Grants
(§§577.105, 577.110, 578.105, 578.110)

Under the McKinney Act as originally
enacted, advances were available for up
to $200,000 for acquisition, substantial
rehabilitation, or acquisition and
rehabilitation of an existing structure.
Assistance for moderate rehabilitation
was available in the form of grants.
HUD's rule, promulgated shortly after
enactment of the original legislation,
limited grants for moderate
rehabilitation to $100,000, although the
statute had placed no limit on the
amount of a moderate rehabilitation
grant. The McKinney Act was later
amended by the Stewart B. McKinney

S. 469



470 Federal Register /- VoL 57, No. 3 i Monday, January 6. 1992 / Proposed Rules

Ilomeless Assistance Amendments Act
of 1988 to allow moderate rehabilitation
grants for up to $200,000, and the rule
was amended accordingly. The rule
change proposed in this document
would eliminate the distinction between
substantial rehabilitation and moderate
rehabilitation. The Department believes
that there is no useful purpose for
distinguishing between these types of
assistance, especially after the NAHA
amendments in 1990 changed
acquisition and substantial
rehabilitation assistance from advances
to grants and since the maximum
amounts available for each are the
same.

The rule would provide for acquisition
grants for up to $200,000 in §§ 577.105
and 578.105, and for rehabilitation grants
for up to $200,000 in § § 577.110 and
578.110 without regard to whether the
rehabilitation is substantial or moderate.
Assistance under both categories-
acquisition and rehabilitation-would
continue to be available.

While the rule would generally
continue to prohibit assistance for
acquisition of existing facilities or
programs currently serving the
homeless, it would allow an exception
in § § 577.105(b) and 578.105(b) for
applicants that have operated programs
using properties leased through the
Single Family Property Disposition
Homeless Initiative. Under this
exception, HUD would consider
applications from those applicants for
grants for acquiring the properties. This
would allow such properties to continue
being available for homeless persons
rather than being returned to HUD after
the lease period ends.

Supportive Services Costs (§§ 577.115
and 578.115)

in addition to the changes discussed
in the section above on the amendments
by the NAHA to assistance for
supportive services, the rule would
permit recipients of grants for
supportive services costs to continue
providing services to former residents
for up to six months after they have left
transitional housing, provided in all they
do not receive services for more than 24
months. This would enable recipients
that serve persons who, although living
independently, need supportive services
during the period of time immediately
after leaving transitional housing to help
them adjust to their new situations.
Studies have shown that such services
significantly increase the likelihood that
homelessness will not reoccur.

Technical Assistance (§§ 577.120 and
578.120)

Sections 577.120 and 578.120 would be
added to the rule to provide for a set-
aside of up to two percent of the
amounts available annually for the
Supportive Housing Demonstration to
provide technical assistance to
applicants (or prospective applicants)
and recipients of funds. Technical
assistance in the areas of establishing
and operating programs, as well as
providing and obtaining supportive
services, would include written
materials and training workshops. The
Department believes that providing such
technical assistance would improve the
quality and cost effectiveness of the
programs serving the homeless.

Matching Requirements (§§ 577.130 and
578.130)

With regard to the value of "in-kind"
contributions that HUD will include as a
source of matching funds for acquisition,
rehabilitation, and new construction
grants, the rule would be amended to
increase the value of volunteer time and
services from $5 an hour to $10, and
permit donated professional services,
such as services donated by health care
professionals, to be counted at the
customary charge for the service
provided (§§ 577.130(c)(1) and
578.130(c)(1)). The Department
recognizes the important role that
volunteers perform in the success of
programs serving the homeless, and
believes that the use of volunteers is
indispensable in building a community-
based program.

Assistance Under Other HUD Programs
(§§ 577.135 and 578.135)

Sections 577.135 and 578.135 prohibit
the use of assistance in facilities that
involve a structure that is assisted by a
HUD-administered housing program or
where residents will receive HUD-
administered assistance. The
Department is considering changing its
policy to allow recipients to accept
persons with Section 8 Certificates,
provided the requirements of the Section
8 Certificate program are met. (Those
requirements are described in 24 CFR
part 882.) The Housing Assistance
Payment received by the owner would
be deducted from the amount of
operating costs obligated by HUD under
the grant agreement. If adopted, this
policy change would be included in the
final rule, although it does not appear in
the text of today's proposed nile. The
Department invites the public to submit
specific comments on this proposal

Homeless persons obtaining Section 8
Certificates often need supporting

services to address underlying causes of
homelessness. Permitting Section 8
Certificate holders to use the assistance
initially in a transitional housing facility
would help ensure that the needed
services are received. After preparation
for independent living, they may then
use the Certificate to obtain permanent
private market housing. (Persons with
Section 8 Vouchers would not be
accepted because the amount of rent
that may be payable by a tenant is
incompatible with the resident rent
requirements of these programs.)

Application and Selection Process
(Subpart D)

Sections 577.210 and 578.210, which
describe the requirements for
applications, would be amended to
eliminate the requirement for a written
statement from the local government in
which the housing is located that the
proposed use of the structure and site is
not inconsistent with any local
government plan. Experience with the
program has shown that this
requirement is confusing and
unnecessarily burdensome to applicants.
and is of minimal use to HUD in
determining whether to approve an
application. However, the requirement
for evidence that the proposed use of the
site is permissible under applicable
zoning ordinances or regulations, or will
be made permissible within four months
of application submission, would be
retained.

An application may also be
considered for funding if it contains
proof that a lawsuit or HUD complaint
was friled challenging the legality of
current zoning ordinances or
regulations. This change would allow
consideration of the application;
however, any execution of grants would
depend on the successful resolution of
the challenge.

These sections would also be
amended to require that applicants
include in their applications evidence
that the resources to carry out proposed
activities will be available. This
information is critical to HUD's decision
on whether the applicant's proposal is
financially feasible.

The sections on selection criteria
(§§ 577.215 and 578.215) would be
amended to delete detailed descriptions
of each criterion. The factors relevant to
each criterion will be described in detail
in the notices announcing the
availability of funds. This change would
allow maximum program flexibility in
responding to any changing
programmatic needs. These sections
would also be amended to include as a
selection factor the extent to which an
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applicant for grants for operating and
supportive services costs proposes funds
in excess of the minimum amounts
required for its share of those costs.

In addition, the selection criterion for
permanent housing applications with
regard to neighborhood integration
would be eliminated. This criterion has
not proved useful in rating applications.
However, the requirement for
neighborhood integration is retained as
an eligibility criterion since it is required
by section 422(13)(B) of the McKinney
Act. The rule would clarify, in
§ 578.325(c), that each permanent
housing facility must be integrated into
the neighborhood in which it is located,
and that this is evidenced by plans for
resident participation in neighborhood
activities and institutions. This does not
mean that neighborhood acceptance is
required.

A selection criterion regarding project
quality would be added for transitional
housing applications. Similar to the
project quality criterion in the
permanent housing program, it refers to
the overall quality of the transitional
housing program, e.g., the extent to
which the program meets the total needs
of residents including assurance of
security within and around the facility,
access to services and transportation,
and privacy space for social and
recreational needs.

Sections 577.225 and 578.225, which
describe the procedure for final
selection, currenlty provide that, in the
event of a tie between applicants, HUD
will use the quality of the proposal as
one of the selection criteria in
determining which application should be
selected. The proposed rule would
replace that criterion with the delivery
of supportive services, which is one of
the selection criteria of §§ 577.215 and
578.215 and, therefore, is defined and
more easily measured. (The other
selection criterion used in the case of
ties is the need for the project, which is
also a selection criterion under
§§ 577.215 and 578.215.)

Paragraph (c) of § § 577.225 and
578.225 describes the policy for

awarding grants when HUD makes a
procedural error in a funding
competition that, when corrected, would
result in sufficient points to warrant
funding to an otherwise eligible
applicant. The current rule provides that
the applicant may be awarded
assistance in the next funding
competition. The proposed change
would provide that HUD would award a
grant as sufficient funds become
available. This change in timing would
allow funding with funds that may
become available as a result of
deobligation, and would speed up the
funding for the applicant.

Habitability Standards (§§ 577.305 and
578305)

The proposed rule would include, for
the first time in the Supportive Housing
Demonstration, minimal habitability
standards for the housing of homeless
persons under this program. Section 102
of the NAHA provides that the objective
of national housing policy is to reaffirm
the long-established national
commitment to decent, safe, and
sanitary housing for every American.
HUD believes that the standards
provided in the rule would ensure that
the housing assisted under the programs
for the homeless meets this national
commitment.

Except where variations are approved
by HUD, recipients would be required to
provide housing that meets the
standards described in § § 577.305(b)
and 578.305(b) with regard to: (1)
Structure and materials; (2) access; (3)
space and security; (4) interior air
quality; (5) water supply; (6) sanitary
facilities; (7) thermal environment; (8)
illumination and electricity; (9) food
preparation and refuse disposal; and
(10) sanitary conditions.

Lead-based Paint (§§ 577.335(d) and
578.335(d)

The proposed rule would subject
property under the program to the lead-
based paint detection and abatement
requirements in 24 CFR part 35 (HUD's
basic lead-based paint prevention
requirements). The Department is

currently revising part 35 to reflect
requirements based on current
knowledge of the nature of the problem
and the means to detect and abate it.
Because of the revised language in this
proposed rule concerning lead-based
paint requirements, when the new part
35 regulations are issued, its
requirements will automatically apply to
this program.

Amendments to Approved Applications
Deobligation of Funds (§§ 577.400 and
578.400)

Sections 577.400 and 578.400 would be
amended to provide that changes a
recipient makes to its program after
approval of an application must be
approved by HUD. In addition, these
sections would be amended to eliminate
the provision that HUD may adjust an
operating cost grant downward if a
recipient receives more in rents from its
residents than anticipated. HUD
believes that it is unlikely that rents
would produce large excesses, and in
any case, may contribute to the long-
term feasibility of the recipient's
program.

Paragraph (f) would be added to
§ § 577.400 and 578.400 to clarify HUD's
authority to recapture funds that have
been disbursed to a recipient if
necessary.

III. Other Matters

Some of the information collection
requirements in this rule have been
reviewed by the Office of Management
and Budget under the Paperwork
Reduction Act and assigned OMB
approval numbers, which appear in the
text of the proposed regulations. The
Department anticipates that the
amendments to the programs proposed
in this rule with regard to renewed
assistance will increase the information
requested and burden hours previously
approved. Therefore, the amended
information collection requirements
have been submitted to OMB for review.
The new information collection
requirements and estimated burden
hours are as follows:

Description Number of Responses Total annual Hours per Total
respondents respndent responses response hours

Application for renewed funding:
Perm Hsg (578.217) .................................................................................................................. 90 1 90 30 2700
Trans Hsg (577.217) ................................................................................................................. 125 1 125 30 3750

Total annual burden .................................................................................................................. 6450

This rule would not constitute a
"major rule" as that term is defined in
section 1(d) of the Executive Order on

Federal Regulations issued by the
President on February 17, 1981. An
analysis of the rule indicates that it

would not (1) have an annual effect on
the economy of $100 million or more; (Z)
cause a major increase in costs or prices
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for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment.
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations at 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969. The Finding is available for public
inspection between 7:30 a.m. and 5:30
p.m. weekdays in the Office of the Rules
Docket Clerk, Office of the General
Counsel, Department of Housing and
Urban Development, room 10276,451
Seventh Street SW., Washington, DC
20410.

The General Counsel, as the
designated official under Executive
Order 12606. The Family, has
determined that some of the policies in
this proposed rule may have a potential
significant impact on the formation,
maintenance, and general well-being of
participating homeless families.
Participation of families in the program
can be expected to support family
values, by helping families remain
together; by enabling them to live in
decent, safe, and sanitary housing; and
by offering the supportive services that
are necessary to acquire the skills and
means to live independently in
mainstream American society. Since the
impact on the family is considered to be
a beneficial one, no further review is
necessary.

The General Counsel has also
determined, as the Designated Official
for HUD under section 6(a) of Executive
Order 12612, Federalism, that the
provisions in the rule requiring
applicants to assume the responsibilities
for environmental review,
decisionmaking, and action under NEPA
and other environmental authorities
have Federalism implications. While the
assignment of these responsibilities
under section 104(g) of the Housing and
Community Development Act of 1974 is
discretionary with HUD, it is authorized
by and clearly the intent of section 443
of the McKinney Act. Therefore, the
policy is not subject to review under
Executive Order 12612.

In accordance with 5 U.S.C. 605(b)
(the Regulatory Flexibility Act), the
Undersigned hereby certifies that this
rule would not have a significant
economic impact on a substantial
number of small entities because the
program has been designed to allow

applicants to design programs that
provide housing and supportive services
to homeless families and individuals
with as little regulation as possible
under the existing law.

This rule was listed as item number
1452 in the Department's Semiannual
Agenda of Regulations published at 56
FR 53380. 53417 on October 21,1991,
under Executive Order 12291 and the
Regulatory Flexibility Act.

Ust of Subjects

24 CFR Part 577

Community facilities, Employment.
Grant programs--housing and
community development. Grant
programs--social programs,
Handicapped, Homeless, Indians,
Mental health programs, Nonprofit
organizations, Reporting and
recordkeeping requirements, Technical
assistance.

24 CFR Part 578

Community facilities, Grant
programs-housing and community
development, Grant programs-social
programs. Handicapped, Homeless.
Indians, Mental health programs,
Nonprofit organizations. Reporting and
recordkeeping requirements, Technical
assistance.

For the reasons stated in the
preamble, parts 577 and 578 of title 24 of
the Code of Federal Regulations are
proposed to be amended as follows:

PART 577-TRANSITIONAL HOUSING

1. Part 577, consisting of subparts A
through F. would be revised to read as
follows:

Subpart A.-General

Sec.
577.1 Applicability and scope.
577.5 Definitions.
577.10 Waivers.

Subpart B-Assistance Provided
577.100 Types of assistance.
577.105 Acquisition grants.
577.110 Rehabilitation grants.
577.112 New construction grants.
577.115 Funding for supportive services

costs.
577.118 Funding for operating costs.
577.117 Recipient share of supportive

services and operating costs.
577.119 Administrative costs for grants.
577.120 Technical assistance.
577.125 Limitations on use of assistance.
577.130 Matching requirements.
577.135 Assistance under other HUD

programs.

Subpart C-Comprehensive Housing
Affordability Strategy
577.150 Comprehensive Housing

Affordability Strategy.

Subpart D-Appllcatlon and Selection
Process
577.200 Notice of fund availability.
577.205 Selection process.
577.210 Application requirements.
577.215 Ranking criteria for applicants.
577.217 Application and selection process

for renewal grants.
577.220 Environmental review.
577.225 Final selection.

Subpart E--Program Requirements
577.300 Grant agreement.
577.305 General operation.
577.310 Term of commitment: repayment of

grant: conversion of advances to grants.
577.315 Displacement, relocation, and

acquisition.
577.320 Resident rent.
577.325 Discharge of residents.
577.330 Flood insurance.
577.335 Applicability of other Federal

requirements.

Subpart F--AdminIstration
577.400 Obligation of funds, amendments,

and deobligation.
577.405 Site change.

Authority: Sec. 426, Stewart B. McKinney
Homeless Assistance Act {42 U.S.C. 11386);
sec. 7(d), Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

Subpart A-General

§ 577.1 Applicability and scope.
(a) General. The Supportive Housing

Demonstration program contained in
subtitle C of title IV of the Stewart B.
McKinney Homeless Assistance Act is
designed to develop innovative
approaches for providing supportive
housing, especially to deinstitutionalized
homeless individuals, homeless families
with children. and homeless individuals
with mental disabilities and other
handicapped homeless persons. A
central purpose of the program is to
provide supportive housing for
deinstitutionalized homeless individuals
and other homeless individuals with
mental disabilities. It is designed to
determine:

(1) The cost of acquisition,
rehabilitation, new construction, or
leasing of existing structures for the
provision of supportive housing;

(2) The cost of operating such housing
and providing supportive services to the
residents of such housing;

(3) The social, financial, and other
advantages of such housing as a means
of assisting homeless individuals; and

(4) The lessons that the provision of
supportive housing might have for the
design and implementation of housing
programs that serve homeless
individuals and families with special
needs, particularly deinstitutionalized
homeless individuals, homeless families
with children, homeless individuals with
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mental disabilities, and other
handicapped homeless persons.

(b) Component& The Su prtive
Housing Demonstration progam
consists of two components: Permanent
housing for handicapped homeless
persons and transitional housing. Pert
577 of this title implements the
transitional housing component of the
program. Part 578 of this title provides
for a program to assist in providing
permanent housing for handicapped
homeless persons.

§ 577.5 Detlons.
As used in this pert
Applicant means a State, metropolitan

city, urban county, governmental entity,
tribe, or private nonprofit organization
that submits an application for
assistance under this part.
Governmental entities include those that
have general governmental powers
(such as a city or county), as well as
those that have limited or special
powers (such as public housing
agencies).

Chid care sermkes means
(1) Establishing. licensing. and

operating a child care facilty for
residents; or

J2) (i) Contributions for the child care
costs of residents to existing commurity
child care programs and facilities; and

(ii) Counseling designed to inform the
residents of public and private child
care services for which they are eligible.

(3) Child care services, whether an on-
site facility operated by the recipient or
an off-site facility contributed to by the
recipient, must meet any applicable
State and local laws.

Comprehensive Housing Affordability
Strategy (CHAS or housing strategy)
means the housing strategy prepared by
a jurisdiction and submitted to HUD in
accordance with 24 CFR part 91.

Date of initial occupancy means the
date that the transitional housing is
initially occupied by a homeless person
for whom assistance is provided under
this part. If the assistance is for an
existing homeless facility, the date of
initial occupancy is the date that
services are first provided to the
residents of transitional housing with
funding under this part.

Deinstitutionalized homeless
individual means a homeless individual
with mental disabilities who has been
discharged or released from a mental
institution or hospital, a halfway house,
or similar facility providing housing and
supportive services to its residents. This
term includes a homeless family, if the
head of the family (or the spouse of the
head of the family) is a
deinstitutionalized homeless individual.

Employment assistance means

(1) Placement of residents in job*
outside the housing or. if this is not
feasible, employment of residents in the
operation and maintenance of the
housing:

(2) Where necessary and appropriate,
payment of reasonable transportation
costs of residents to places of
employment outside the housing;

(3) Employment counseling; and
(4) Technical courses leading to

employment.
Handicapped or Handicapped person

means a household composed of one or
more persons at least one of whom is an
adult who has a disability. A person is
considered to have a disability if such
person is determined to have a physical,
mental, or emotional impairment that is
expected to be of long-continued and
indefinite duration, substantially
impedes his or her ability to live
independently, and is of such a nature
that the ability to live independently
could be improved by more suitable
housing conditions. This term includes:

(1) An individual who is
developmentally disabled, i.e., an
individual who has a severe chronic
disability that:

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(ii) Is manifested before the person
attains age 22,

(iii) Is likely to continue indefinitely,
(iv) Results in substantial functional

limitations in three or more of the
following areas of major life activity:

(A) Self-care;
(B) Receptive and expressive

language-
(C) Learning
(D) Mobility;
(E) Self-directio
(F) Capacity for independent living;

and
(G) Economic self-sufficiency; and
(v) Reflects the person's need for a

combination and sequence of special,
interdisciplinary, or generic care,
treatment, or other services that are of
lifelong or extended duration and are
individually planned and coordinated.

(2) An individual who is chronically
mentally ill, i.e., an individual who has a
severe and persistent mental or
emotional impairment that seriously
limits his or her ability to live
independently (e.g., by limiting
functional capacifies relative to primary
aspects of daily living such as personal
relations, living arrangements, work, or
recreation and whose impairment
could be improved by more suitable
housing conditions.

Homeless means:

(1) An Individual or family that lacks
a fixed, regular. and adequate nighttime
residenc or

(2) An individual or family that has a
primary nighttime residency that is:

(i) A supervised publicly or privately
operated shelter designed to provide
temporary hying accommodations
(including welfare hotels, congregaite
shelters, and transitional housing for the
mentally ilI)

(ii) An insfitution that provides a
temporary residence for individuals
intended to be institutionalized; or

(iii) A public or private place not
designed for. or ordinarily used as, a
reglar sleeping accommodation for
human beings.

(a) This term does not include any
individual imprisoned or otherwise
detained under an Act of the Congress
or a State law.

Iomeless family with chiidren means
a homeless family that includes at least
one parent or guardian and one child
under the age of 18, a homeless pregnant
woman, and a homeless individual in
the process of securing legal custody of
any person who has not attained the age
of 18 years.

HUD means the Department of
Housing and Urban Development.

Metropolitan city means a city that is
chssified as a metropolitan city under
section 102(a)(4) of the Housing and
Community Development Act of 1974. In
general, metropolitan cities are those
cities are those cities that are eligible for
an entitlement grant under 25 CFR part
570, subpart D.

New constrmcton means the building
of a structure where none existed or an
addition to an existing structure that
increases the floor area by more than
100 percent

Operating costs means expenses that
a recipient incurs for:

(1) Administration (including staff
salaries), maintenance, minor or routine
repair, repair and maintenance reserve,
security and rental of the housing;

(2) Utilities, inswrne, fuel,
furnishings, and equipment for the
housing;

(3) Relocation assistance under
§ 577.315 of this part, including
payments and services; and

(4) Other costs associated with
operating the transitional housing.

Private nonprofit organization means
a secular or religious organization, no
part of the net earnings of which may
inure to the benefit of any member,
founder, contributor, or individual. The
organization must:

(1) Have a voluntary board;
(2) Have a functioning accounting

system that is operated in accordance
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with generally accepted accounting
principles, or designate an entity that
will maintain a functioning accounting
system for the organization in
accordance with generally accepted
accounting principles; and

(3) Practice nondiscrimination in the
provision of assistance under the
transitional housing program in
accordance with the authorities
described in § 577.335(a) of this part.

Recipient means the applicant,
approved by HUD as financially
responsible, that executes a grant
agreement with HUD to provide
transitional housing. The recipient is
responsible for operating or contracting
for the operation of transitional housing
and for providing or coordinating the
provision of supportive services to the
residents of the housing.

Rehabilitation means the
improvement or repair of an existing
structure or an addition to an existing
structure that does not increase the floor
area by more than 100 percent.
Rehabilitation does not include minor or
routine repairs.

State means any of the several States,
the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa,
the Northern Mariana Islands, the Trust
Territory of the Pacific Islands, and any
other territory or possession of the
United States.

Supportive services means services
provided for the purpose of facilitating
the movement of the residents of
transitional housing to independent
living. Supportive services must address
the special needs of the homeless to be
served by the transitional housing (such
as deinstitutionalized homeless
individuals, homeless families with
children, homeless individuals with
mental disabilities, and other
handicapped homeless persons).
Supportive services, may include, but
are not limited to:

(1) Case management;
(2) Assistance in obtaining permanent

housing;
(3) Medical and psychological

counseling and supervision;
(4) Live skills training;
(5] Nutritional counseling;
(6) Assistance in obtaining other

Federal, State, and local assistance
available for residents of transitional
housing facilities, including mental
health benefits; employment counseling;
medical assistance; Veterans' benefits;
and income support assistance, such as
Supplemental Security Income benefits,
Aid to Families with Dependent
Children, General Assistance, and Food
Stamps, and

(7) Other services, such as child care
and employment assistance.

All or part of the supportive services
may be provided directly by the
recipient or by arrangement with public
or private service providers.

Transitional housing means
assistance under this part:

(1) That is designed to provide
housing and appropriate supportive
services to homeless persons, including
(but not limited to) deinstitutionalized
homeless individuals with mental
disabilities and other homeless
individuals with mental disabilities, and
homeless families with children; and

(2) That has as its purpose facilitating
the movement of homeless individuals
to independent living within 24 months,
or within a longer period determined by
HUD as necessary to facilitate the
transition.

Tribe means any Indian tribe, band,
group, or nation, including Alaska
Indians, Aleuts, and Eskimos and any
Alaskan Native Village, of the United
States, which is considered an eligible
recipient under Title I of the Indian Self-
Determination and Education
Assistance Act (25 U.S.C. 450) or was
considered an eligible recipient under
the State and Local Fiscal Assistance
Act of 1972 (321 U.S.C. 6701) before
repeal of that Act. Eligible recipients
under the Indian Self-Determination and
Education Assistance Act are
determined by the Bureau of Indian
Affairs.

Urban county means a county that is
classified as an urban county under
section 102(a)(6) of the Housing and
Community Development Act of 1974. In
general, urban counties are those
counties that are eligible for an
entitlement grant under 24 CFR part 570,
subpart D.

§ 577.10 Waivers.
Upon completion of a determination

and finding of good cause by the
Assistant Secretary for Community
Planning and Development, HUD may
waive any provision of this part in any
particular case subject only to statutory
limitations. Each waiver must be in
writing, and must be supported by
documentation of the facts and reasons
that formed the basis for the waiver.
HUD will publish a notice in the Federal
Register informing the public of all
waivers granted under this section and
containing all relevant information
concerning the waiver.

Subpart B-Assistance Provided

§ 577.100 Types of assistance.
(a) Assistance available. Grant

assistance for transitional housing is
available for:

(1) Acquisition of land or structures;
(2) Rehabilitation of structures;
(3) New construction;
(4) Operating cost; and
(5) Supportive services costs,

including costs for employment
assistance and child care services;

(b) Eligibility for more than one type
of assistance. Applicants may apply for
more than one type of assistance.

(c) Use of transitional housing
assistance. Assistance available for
transitional housing may be used:

(1) To establish new transitional
housing facilities;

(2) To expand transitional housing in
order to increase the number of
homeless persons served or to increase
the level of supportive services provided
to homeless persons;

(3) To bring transitional housing to a
level that meets State and local
government health and safety standards;

(4) To replace the loss of private
funding for transitional housing that has
ceased after completion of the funding
period specified in the award of private
funding, up to the amount lost or the
limit in § 577.117 of this part, whichever
is lower; and

(5) To continue funding transitional
housing where the recipient has
received funding under this part for
supportive services or operating costs.

(d) Structures used for multiple
purposes. Structures used to provide
transitional housing may also be used
for other purposes. For example, a
structure may contain facilities for an
emergency shelter as well as
transitional housing, may be used to
provide supportive services to the public
at large, or may include commercial
space. Under these circumstances,
however, acquisition, rehabilitation, and
new construction grants will be
available only in proportion to the use of
the structure for transitional housing,
and the funding for operating costs and
supportive services costs will be
available only to support the costs
related to transitional housing.

(e) Technical assistance. HUD may
offer technical assistance, as described
in § 577.120 of this part.

§ 577.105 Acquisition grants.
(a) Use. HUD will grant funds to

recipients to:
(1) Defray the cost of the acquisition

of real property selected by the
recipients for use in the provision of
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transitional housing (including property
acquired through the Single Family
Property Disposition Homeless
Initiative); or

(2) Repay the outstanding debt on a
loan made to purchase property that will
be used in the provision of transitional
housing, if the property has not been
used previously as supportive housing.

(b) Existing facilities. HUD will not
provide assistance under this part for
acquisition of existing facilities that
currently serve homeless persons,
except properties leased through the
Single Family Property Disposition
Homeless Initiative, described in
subpart E of 24 CFR part 291.

(c) Amount. If the applicant meets the
matching share requirements at
§ 577.130 of this part, the maximum
grant available for acquisition is the
lower of:

(1) $200,000; or
(2) The total cost of the acquisition

minus the applicant's contribution
toward the cost of the acquisition.

(d) Increased amounts. In areas
determined by HUD to have high
acquisition and rehabilitation costs,
grants of more than $200,000, but not
more than $400,000, may be available.
(A list of these geographic areas is
included in the application package or is
available from HUD field offices.) All
requirements for matching funds
described in 1 577.130 of this part are
applicable to increased grants.

§ 577.110 Reabiltation grt
(a) Use. HUD will grant funds to

recipients to defray the cost of
rehabilitation of structures selected by
the recipients for use in the provision of
transitional housing.

(b) Amount. If an applicant meets the
matching share requirements at
§ 577.130 of this part, the maximum
grant available for rehabilitation is the
lower of:

(1) $200,000; or
(2) The total cost of the rehabilitation

minus the applicant's contribution
toward the cost of the rehabilitation.

(c) Increasedgrants. In areas
determined by HUD to have high
acquisition and rehabilitation costs,
grants of more than $200,000 but not
more than $400,000 may be available. (A
list of these geographic areas is included
in the application package or is
available from HUD field offices.) All
requirements for matching funds
described in § 577.130 of this part are
applicable to increased grants.

§577.112 New coansttlon grants
(a) Use. HUD will grant funds to

recipients to defray the cost of new
construction of facilities for use in the

provision of transitional housing where
the applicant demonstrates that the
costs associated with new construction
are substantially less than the costs
associated with rehabilitation or the
applicant provides evidence of lack of
available units that could be acquired
and rehabilitated at a cost less than new
construction.

(b) Amount. If the applicant meets the
matching share requirements at
§ 577.130 of this part, the maximum
grant available for new construction is
the lower of:

(1) $200,000; or
(2) The total cost of the construction

minus the applicant's contribution
toward the cost of the new construction.

(c) Increosed grants. In areas
determined by HUD to have high
acquisition and rehabilitation costs,
grants of more than $200,000 but not
more than $400,000 may be available. (A
list of these geographic areas is included
in the application package or is
available from HUD field offices.) All
requirements for matching funds
described in § 577.130 of this part are
applicable to increased grants.

§ 577.115 Funding fr supporfte services
costs.

(a) General. HUD will provide grants
to pay a portion (as described in
§ 577.117 of this part) of the actual
supportive services costs of transitional
housing.

(b) Supportive services costs. Costs
associated with providing supportive
services, approved by HUD, to residents
of transitional housing for the purpose of
facilitating their movement to
independent living include salaries paid
to providers of supportive services, the
costs of conducting resident supportive
services needs assessments, and any
other costs directly associated with
providing such services. These services
may also be provided to former
residents of transitional housing for up
to 6 months after they leave the facility,
provided in all they do not receive
services for more than 24 months.

§ 577.116 Fundng for operating costs.
(a) General. HUD will provide grants

to pay a portion (as described in
§ 577.117 of this part) of the actual
operating costs of transitional housing.

(b) Operating costs. Operating costs
are those associated with the day-to-day
operation of the transitional housing.
They include the actual expenses that a
recipient incurs for administration,
including staff salaries (but not salaries
of employment assistance, child care
services, or other supportive services
providers which will be charged to those
categories); maintenance; minor or

routine repair repair and maintenance
reserve; security; rental, utilities,
insurance, fuel, furnishings, and
equipment costs for the housing; and
relocation assistance under § 577.315 of
this part, including payments and
services.
§ 577.117 Reciplent share ofsupportive
services and operating coats.

(a) General. Assistance for supportive
services and operating costs will be
initially available for up to 75 percent of
the total cost for two years and up to 50
percent of the total cost for the next
three years. Assistance may be renewed
under 1 577.217 of this part for a period
of time not to exceed the difference
between the initial funding period and
ten years from the date of initial
occupancy. Assistance during the
renewal period may be for up to the
lower of:

(1) the amount of assistance for
supportive services and operating costs
provided under this part for the final
year of the initial funding period
multiplied by the number of years in
renewal period; or

(2) 50 percent of the total cost of
supportive services and operating costs
during the renewal period.

(b) Recipient share. The recipient
must show that it has cash resources to
pay the percentage of the total cost of
supportive services and operating costs
not funded by HUD. Prior to the start of
each operating year, the recipient will
be required to submit documentation
firmly establishing the availability of
cash resources to pay the recipient's
share of costs for the upcoming year. If
this Tequirement is not met, HUD may
withhold supportive services or
operating cost payments.

(c) Commitment of grant amounts.
Upon approval of an application for
assistance for supportive services or
operating costs, HUD will obligate
amounts for a period not to exceed five
operating years commencing on the date
of initial occupancy. The total amount
obligated will be equal to an amount
necessary for five years of operation.
less the recipient's share of such costs.
Each year, following submission of the
recipient's documentation of cash
resources to pay its share of costs, HUD
will make cost payments to the recipient
for HUDs share of costs incurred that
year. The recipient may reapply for a
grant to pay a portion of the supportive
services or operating costs of the
transitional homing for a period not to
exceed the difference between the initial
funding period and ten years from the
date of initial occupancy. If approved for
renewal, the same commitment and
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payment procedures will be followed as
with the initial grant.

(Approved by the Office of Management and,
Budget under OMB Control Number 2502-
0361)

§577.119 Admlnistrative costs for grants.
(a) General. Up to five percent of any

grant awarded under this part may be
used for the purpose of paying costs of
administering the assistance.

(b) Administrative costs.
Administrative costs include the costs
associated with accounting for the use
of grant funds, preparing reports for
submission to HUD, obtaining program
audits, tracking clients to measure
program effectiveness, and similar costs
related to administering the grant after
the award. This does not include the
costs of carrying out activities eligible
under § § 577.105 through 577.116 of this
part, since those costs are eligible as
part of such activities.

§ 577.120 Technical assistance.
(a) General. HUD will set aside up to

two percent of the amount available
annually for the Supportive Housing
Demonstration program to provide
technical assistance under this part and
part 578 in the following areas:

(1) Establishing facilities;
(2) Operating facilities; and
(3) Providing or obtaining supportive

services for the residents.
(b) Technical assistance. Technical

assistance is the provision of skills or
knowledge by organizations or
individuals to applicants (or prospective
applicants) and recipients to help them
plan, develop, administer, and/or
evaluate their transitional housing
program or specific activities more
effectively. Technical assistance also
includes the development, collection,
processing, and dissemination of
program information for local and
national program management. The
assistance may include, but is not
limited to, written information such as
papers, monographs, manuals, guides,
and brouchures; person-to-person
exchanges; and training such as
seminars, classes, workshops, and
meetings.

(c) Selection of providers. From time
to time, as HUD determines the need,
HUD will advertise and competitively
select providers to deliver assistance to
Supportive Housing Demonstration
recipients or applicants (or prospective
applicants). HUD may enter into
contracts, grants, or cooperative
agreements, as appropriate, to
implement the technical assistance.

§ 577.125 Limitations on use of
assistance.

(a) Maintenance of effort. No
assistance received under this part (or
any State or local government funds
used to supplement this assistance) may
be used to replace funds provided under
any State or local government
assistance programs previously used, or
designated for use, to assist
handicapped persons, homeless persons,
or handicapped homeless persons.

(b) Primarily religious
organizations.-(1) Provision of
assistance. (i) HUD will provide
assistance to a recipient that is a
primarily religious organization if the
organization agrees to provide housing
and supportive services in a manner that
is free from religious influences and in
accordance with the following
principles:

(A) It will not discriminate against
any employee or applicant for
employment on the basis of religion and
will not limit employment or give
preference in employment to persons on
the basis of religion;

(B) It will not discriminate against any
person applying for housing or
supportive services on the basis of
religion and will not limit such housing
or services or give preference to persons
on the basis of religion;

(C) It will provide no religious
instruction or counseling, conduct no
religious worship or services, engage in
no religious proselytizing, and exert no
other religious influence in the provision
of housing and supportive services.

(ii) HUD will provide assistance to a
recipient that is a primarily religious
organization if the assistance will not be
used by the organization to acquire a
structure or to rehabilitate a structure
owned by the organization, except as
described in paragraph (b)(2) of this
section.

(2) Acquisition and rehabilitation of
structures owned by a primarily
religious organization. Acquisition and
rehabilitation grants may be used to
rehabilitate a structure owned by a
primarily religious organization, if the
following conditions are met:

(i) The structure (or portion of the
structure) that is to be rehabilitated with
HUD assistance has been leased to a
recipient that is an existing or newly
established wholly secular organization
(which may be established by the
primarily religious organization under
the provisions of paragraph (b)(3) of this
section);

(ii) The HUD assistance is provided to
the wholly secular organization (and not
the primarily religious organization) to
make the improvements; ,

(iii) The leased structure will be used
exclusively for secular purposes
available to all persons regardless of
religion

(iv) The lease payments paid to the
primarly religious organization do not
exceed the fair market rent of the
structure before the rehabilitation was
done;

(v) The portion of the cost of any
improvements that benefit any unleased
portion of the structure will be allocated
to, and paid for by, the primarily
religious organization;

(vi) The primarily religious
organization agrees that, if the recipient
does not retain the use of the leased
premises for wholly secular purposes for
the useful life of the improvements, the
primarily religious organization will pay
an amount equal to the residual value of
the improvements to the secular
organization, and the secular
organization will remit the amount to
HUD.

(3) Assistance to a wholly secular
private nonprofit organization
established by a primarily religious
organization. (i) A primarily religious
organization may establish a wholly
secular private nonprofit organization to
serve as a recipient. The wholly secular
organization may be eligible to receive
all forms of assistance available under
this part.

(A) The wholly secular organization
must agree to provide housing and
supportive services in a manner that is
free from religious influences and in
accordance with the principles set forth
in paragraph (b)(1)(i) of this section.

(B) The wholly secular organization
may enter into a contract with the
primarily religious organization to
provide supportive services for the
project. In such a case, the primarily
religious organization must agree in the
contract to carry out its contractual
responsibilities in a manner free from
religious influences and in accordance
with the principles set forth in
paragraph (b)(1)(i) of this section.

(C) The acquisition/substantial
rehabilitation advance and the moderate
rehabilitation grant are subject to the
requirements of paragraph (b)(2) of this
section.

(ii) HUD will not require the primarily
religious organization to establish the
wholly secular organization before the
selection of its application. In such a
case, the primarily religious organization
may apply on behalf of the wholly
secular organization. The application
will be reviewed on the basis of the
primarily religious organization's
financial responsibility and capacity,
and its commitment to provide
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appropriate resources to the wholly
secular organization after formation.
The requirement with regard to site
control, described in § 577.210(b)(9) of
this part, may be satisfied if the
primarily religious organization
demonstrates site control and a
commitment to transfer control of the
site to the wholly secular organization
after its formation. Since the wholly
secular organization will not be in
existence at the time of the application,
it will be required to demonstrate that it
meets the definition of private nonprofit
organization contained in § 577.5 of this
part. If such an application is selected
for funding, the obligation of funds will
be conditioned upon the compliance
with these requirements.

§ 577.130 Matching requirements.
(a) General. The recipient must match

the funding provided by HUD for grants
for acquisition, rehabilitation, and new
construction with an equal amount of
resources from non-Federal sources.
(Funds from Community Development
Block Grants and Community Services
Block Grants are considered non-
Federal sources.)

(b) Cash resources. The matching
calculation may include cash resources
provided to the transitional housing by
the recipient, State and local
governments, private resources, and
resident rent.

(c) "In-kind" contributions. The
matching calculation may include the
following "in-kind" contributions:

(1) Time and services contributed by
volunteers to carry out the transitional
housing program at the value of $10 an
hour, except that donated professional
services (i.e., services ordinarily
performed by donors for payment, such
as services of health care professionals,
that are equivalent to services they
provide in their occupations) may be
counted at the customary charge for the
service provided;

(2) The value of contributions of
materials or contributions of existing
structures, or parts of structures, in the
following manner:

(i) Contributions of materials and
supplies;

(ii) A contribution of a fee ownership
in a structure, to the extent of the fair
market value of the structure or portion
of the structure to be used for
transitional housing, except to the
extent funds under this part are not
being used to finance acquisition of the
structure; and

(iii) A contribution of a leasehold
interest in a structure, to the extent of
the fair rental value of the structure or
portion of the structure to be used for
transitional housing, except to the

extent funds under this part are not
being used to finance lease payments for
the structure.

(d) Maintenance of effort. State or
local government funds used in the
matching contribution are subject to the
maintenance of effort requirements
described at § 577.125(a) of this part.

§ 577.135 Assistance under other HUD
programs.

(a) Supplemental assistance. HUD
will permit recipients to use any
assistance that may be awarded under
the Emergency Shelter Grants program
(24 CFR part 576) or the Supplemental
Assistance for Facilities to Assist the
Homeless program (24 CFR part 579) in
conjunction with assistance awarded
under this part.

(b) Ineligible projects. HUD will not
assist a facility under this part, if the
transitional housing involves a structure
that is assisted, or residents of the
structure will receive assistance, under
the United States Housing Act of 1937;
section 202 of the Housing Act of 1959;
section 221(d)(3) (BMIR) or section 236
of the National Housing Act; section 101
of the Housing and Urban Development
Act; section 811 of the National
Affordable Housing Act; or subtitle F,
title IV of the Stewart B. McKinney
Homeless Assistance Act.

(c) HUD-owned properties. (1) HUD
will make HUD-owned single-family
properties in its inventory available to
applicants or potential applicants for
acquisition grants to purchase for use as
transitional housing for the homeless. To
obtain these properties, applicants may
request a listing of available properties
from the HUD field office, Property
Disposition Branch. If an applicant
wishes to purchase a property or
properties, it must enter into a lease-
option agreement with HUD. Under the
terms of the agreement, HUD will lease
the property to the applicant for up to
six months for one dollar. The lease-
option agreement will state that the
applicant may purchase the property at
a stated price during the lease period.
Except as provided in paragraph (c)(2)
of this section, an applicant leasing
property under this section may not
sublease or otherwise occupy the
property until after closing of the sale.
During the lease period, applicants will
be responsible for all taxes, utilities, and
maintenance, excluding hazard
insurance. Applicants demonstrating a
lease-option agreement at the time their
application for assistance is filed will be
regarded as having site control of the
property under § 577.210(b)(9) of this
part. If the option is not exercised, the
lease-option agreement will expire at
the end of six months, and the property

will be returned to HUD's inventory,
unless an extension of time is
authorized by HUD.

(2) An applicant may be allowed to
sublease the property to the homeless
while its application for assistance
under this part is pending if the
applicant demonstrates to HUD's
satisfaction that it has the ability, in the
event its application is not approved, to
continue in a lease arrangement with
HUD beyond the six-month lease term
under the requirements of subpart E of
24 CFR part 291.

Subpart C-Comprehensive Housing
Affordability Strategy

§ 577.150 Comprehensive housing
affordability strategy.

(a) Certifications. Except as provided
in paragraph (d) of this section,
assistance may not be made available
under this part unless the applicant has
submitted a certification that the
proposed activities are consistent with a
Comprehensive Housing Affordability
Strategy (CHAS) and, in the case of a
jurisdiction, it has submitted a
certification that it is following a HUD-
approved CHAS.

(b) Applicable CHAS for a
jurisdiction. The certification of
consistency for a State, metropolitan
city, urban county, or other government
entity must be submitted by the public
official responsible for submitting the
CHAS,

(c) Applicable CHAS for a private
nonprofit organization. The certification
of consistency for a private nonprofit
organization must indicate consistency
with the CHAS of the lowest level of
government in which the project is
located that has a CHAS and the
certification must be made by the public
official responsible for submitting that
CHAS.

(d) Indian tribes. (1) Before October 1,
1992, assistance may not be made
available under this part to an Indian
tribe unless the tribe has either:

(i) Submitted a certification of
consistency with a biennial
Comprehensive Homeless Assistance
Plan (CHAP), as described in 24 CFR
part 90, which was approved by HUD
during fiscal year 1991, and a
certification that it is following the
CHAP; or

(ii) Completed an application form
that demonstrates how the proposed
project will contribute to a
comprehensive approach for expanding
the supply of affordable housing within
the tribe's jurisdiction, and submitted a
certification that the tribe is following
the strategy outlined in the application.
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(2) After October 1. 1992, assistance
may not be made available under this
part unless the tribe has completed an
application form that demonstrates how.
the proposed project will contribute to a
comprehensive approach for expanding
the supply of affordable housing within
the tribe's jurisdiction, and submitted a
certification that the tribe is following
the strategy outlined in the application.
Subpart D-Application and Selection

Process

§ 577.200 Notice of fund availability.
When funds are made available for

assistance for transitional housing, HUD
will publish a notice of fund availability
in the Federal Register in accordance
with the requirements of 24 CFR part 12.
The notice will:

(a) Give the location for obtaining
application packages, which will
provide specific application
requirements and guidance;

(b) Specify the time and the place for
submitting completed applications;

(c) State the amount and status of
funding available under the notice;

(d) Describe the factors relative to
each ranking criterion contained in
§ 577.215 of this part, and indicate the
weight or relative importance of the
criteria as they will be applied to the
funding round announced in the notice;

(e) Specify the timing and conditions
for curing technical deficiencies in a
reviewed application;

(f) Provide a checklist of application
submission requirements, including
certifications;

(g) Announce any separate funding
competitions under § 577.205(b) of this
part, including the categories of
transitional housing that will be subject
to the separate funding competitions
and the amount of funding available in
each funding category, and

(h) Provide other appropriate program
information and guidance, including
purpose, authority, and eligibility.

§ 577.205 Selection process.
(a) Selection process. The selection

process for assistance under this part
consists of the following stages:

(1) Reviewing applications for
eligibility for assistance (see 1 577.210 of
this part);

(2) Ranking applications (see § 577.215
of this part);

(3) Final selection (see § 577.225 of
this part).

(b) Separate funding competitions. 11)
HUD may establish separate funding
competitions for specified categories of
transitional housing (e.g., transitional
housing that is primarily designed to
serve homeless families with children or

deinstitutionalized homeless persons
and other homeless persons with mental
disabilities). If separate funding
competitions are established, applicants
within each category will compete
against other applicants in the same
category for a specified amount of
funding. Selections within each category
will be subject to the selection process
described in paragraph (a) of this
section.

(2) HUD will announce separate
funding competitions, if any, in the
notice of funds availability under
§ 577.200 of this part. The notice will
designate the categories of transitional
housing projects subject to the separate
funding competition and the amount of
funding available in each funding
category.

(c) Prohibition of disclosure of
selection information. The selection
process for assistance under this part is
subject to the prohibition of covered
selection information regarding the
selection process, as described in 24
CFR part 4. Applicants for or recipients
of assistance who have received
covered selection information may be
subject to sanctions, as determined to be
appropriate.

§577.210 Application requirements.
(a) Application. To be considered for

assistance under this part, applications
for assistance must be filed in the form
prescribed by HUD under this section,
must meet the requirements of this part,
and must be submitted within the time
period established by HUD in the notice
of funds availability under § 577.200 of
this part. HUD reserves the right to
reject applications from any
organization with an outstanding
obligation to HUD that is in arrears or
for which a payment schedule has not
been agreed to, or whose response to an
audit finding is overdue or
unsatisfactory.

(b) Application contents. At a
minimum, HUD will require applications
to contain:

(1) Applicant data, including identity,
description of past experience, and, for
private nonprofit organizations,
information on eligibility to receive
assistance and financial responsibility.

(2) The type or types of assistance
requested and the amount of funds
requested for each type.

(3) A description of the proposed
project, including information regarding:

(i) The property to be used, any
proposed acquisition, rehabilitation, or
new construction, and the estimated
costs of those activities and how
transitional housing funds are proposed
to be used; the estimated value, as
determined by an appraisal, of the

structure if the fair market value of the
structure is to be used as a source of
matching funds, or the estimated value,
as determined by an appraisal, of the
fair rental value if that value is to be
used as a source of matching funds;

(ii) The supportive services to be
offered to the residents and the method
by which such services will be provided.,
and plans for monitoring and evaluating
such services; and

(iii) An estimated annual cash budget
of operating costs and supportive
services costs for a five-year period.

(4) A description of the size and
characteristics (to include racial and
ethnic data) of the particular homeless
population that will occupy the
transitional housing.

(5) Evidence of the public and private
resources expected to be made available
to meet the recipient share and matching
requirements of § § 577.117 and 577.130
of this part.

(6) For applications requesting grants
for acquisition, rehabilitation, or new
construction, an assurance satisfactory
to HUD that the transitional housing will
be operated for not less than 10 years
for the purpose specified in the
application.

(7) For applications requesting grants
for operating costs or supportive
services costs but not for acquisition,
rehabilitation, or new construction, an
assurance satisfactory to HUD that the
transitional housing will be operated for
the purpose specified in the application
for the year for which such assistance is
provided.

(8) A certification from the public
official responsible for submitting the
Housing Affordability Strategy for the
appropriate jurisdiction, described in
§ 577.150 of this part, stating that the
proposed project is consistent with the
applicable housing strategy.

(9) Evidence that the applicant has
control of the site or sites involved (i.e.,
deed or other proof of ownership, lease,
option to purchase or lease), or
reasonable assurance that the applicant
will have control of the site or sites not
later than six months after notification
of a grant. "Reasonable assurances"
must be satisfied by identification of a
suitable site and evidence that the
applicant is engaged in negotiations for
the purpose of gaining control of the
identified site.

(10) Evidence that the resources to
carry out transitional housing-assisted
activities will be available, and
evidence that resources are available to
carry out activities that are not
transitional housing-assisted but are
essential to the acquisition,
rehabilitation, or new construction of
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any facility that will contain transitional
housing-assisted programs.

(i) A written statement from the unit
of general local government in which the
transitional housing is proposed to be
located that the proposed use of the site
is permissible under applicable zoning
ordinances and regulations or other
evidence that the use of the project site
is permissible under applicable zoning
ordinances and regulations; or a
statement from the applicant describing
the proposed actions necessary to make
the use of the site permissible under
applicable zoning ordinances and
regulations, with evidence that there is a
reasonable basis to believe that the
proposed zoning actions will be
completed successfully and within four
months following submission of the
application: or proof that a lawsuit or a
HUD complaint related to the proposed
site has been filed challenging the
legality of current zoning ordinances or
regulations under the Fair Housing Act.

(12) If the applicant plans to provide
family violence prevention or treatment
services with assistance under this part,
a certification that the applicant will
develop and implement procedures to
ensure confidentiality of records
pertaining to any individual receiving
such services, and that it will not make
public the address or location of any
transitional housing used as a family
violence shelter without the written
authorization of the person or persons
responsible for the operation of the
facility.

(13) For applications requesting grants
for acquisition, rehabilitation, or new
construction, evidence that the proposed
sites are accessible to supportive
services and transportation.

(14) Other certifications, information,
or data as prescribed by HUD in the
application package, including
disclosures required by 24 CFR part 12.

(c) Waiver of site control. HUD may
waive, on a case-by-case basis, the
requirement that the applicant have site
control where:

(1) The applicant does not propose to
have control of a site or sites but rather
proposes to assist a homeless family or
individual in obtaining a lease, which
may include assistance with rent
payments, and receiving supportive
services for up to two years, after which
time the family or individual remains in
the same housing without further
assistance under this part;

(2) The applicant does not request
assistance for acquisition, rehabilitation,
or new construction;

(3) The applicant commits to provide
comprehensive supportive services
appropriate to the needs of the
population to be served;

(4) The applicant commits to begin
providing assistance to at least, one
homeless family or individual within
sixty days of the date of execution of the
grant agreement by HUD.

(d) Environmental review. The
environmental effects of each
application must be assessed in
accordance with the provisions of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321) (NEPA) and the
related authorities listed in HUD's
implementing regulations at 24 CFR part
50 or part 58. See § 577.220 of this part
for a full discussion of the
environmental review requirements for
applications for assistance.
(Approved by the Office of Management and
Budget under OMB Control Number 2506-
0112)

§ 577.215 Ranking criteria for applicants.
(a) In general. Applicants will be

assigned a rating score and placed in
ranked order, based upon the criteria
listed in paragraph (b) of this section,
and described in more detail in the
Notice of Funds Availability published
in the Federal Register at the beginning
of each program funding round.

(b) Criteria. HUD will award points
for the following criteria:

(1) Applicant capacity;
(2) Innovative quality of proposal;
(3) Need for transitional housing in the

area to be served;
(4) Delivery of supportive services;
(5) Matching resources for acquisition,

rehabilitation, or new construction in
excess of the required minimum;

(6) Recipient share of supportive
services and operating costs in excess of
the required minimum;

(7) Cost effectiveness;
(8) Project quality;
(9) Other criteria as determined by the

Secretary.

§ 577.217 Application and selection
process for renewal grants.

(a) General. To be considered for
renewal funding for operating costs and
supportive services, recipients must
submit a request for such funding, in the
form specified by HUD, to the local
HUD field office serving the area in
which the transitional housing is
located. In order to assure the
uninterrupted flow of supportive
services and operating funds to
recipients, the request must be
submitted within three months after the
start of the recipient's final operating
year of funding under the initial grant.

(b) HUD review. Staff in the local
HUD field office in which the project is
located will evaluate the recipient's
performance in the previous year(s)
against the plans projected, and

committed to, in the initial application
for assistance, as amended. In
particular, HUD will consider whether
the recipient is serving a homeless
population, whether the recipient has
shown adequate progress as evidenced
by the timely expenditure of funds, and
whether the recipient has a successful
record of assisting residents in achieving
independent living initially and in
maintaining it for at least one year. In
determining the recipient's success in
assisting residents to achieve and
maintain independent living,
consideration will be given to the level
and type of problems of residents. HUD
will also review the proposed budget for
the renewal period and documentation
for the recipient's share of costs for the
initial renewal year.

§ 577.220 Environmental review.
(a) Generally. (1) The environmental

effects of each application must be
assessed in accordance with the
provisions of the National
Environmental Policy Act of 1969 (42
U.S.C. 4320) (NEPA) and the related
environmental laws and authorities
listed in HUD's implementing
regulations at 24 CFR parts 50 or 58,
depending on who is responsible for
environmental review.

(2) Environmental regulations provide
for certain categorical exclusions under
NEPA and set conditions under which
excluded activities may be determined
exempt from all environmental review
requirements. In cases where proposed
assistance and matching contributions
solely involve operating costs for
facilities or the provision- of supportive
services and the structures and sites
involved in the projects meet the
program requirements of this part, these
activities are categorically excluded by
regulation under part 58 of this title and
may be determined fully exempt from
environmental review.

(b) Responsibility for review. (1) HUD
will perform the environmental review,
in accordance with part 50 of this title,
for applications received directly from
private nonprofit organizations,
governmental entities with special or
limited purpose powers, and any
governmental entities with general
purpose powers found not to have the
legal capacity to carry out this
responsibility. HUD is not permitted to
approve such applications prior to its
completion of this review.

(2) Applicants that are States,
metropolitan cities, urban counties,
tribes, or other governmental entities
with general purpose powers, and that
are deemed to have the legal capacity to
do so, must assume responsibility for
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environmental review, decisionmaking,
and action for each application for
assistance in accordance with part 58 of
this title. HUD is permitted to approve
such applications subject to the
completion of reviews by the applicant
in accordance with part 58 of this title.

(3) The assumption of legal
responsibility by an applicant under
paragraph (b)(2) of this section does not
preclude the applicant's arranging for
the conduct of technical reviews by
cooperating local governments having
an established technical capability, e.g.,
metropolitan cities in which the project
is proposed to be located. The applicant
under such arrangements must
independently evaluate information
submitted and assume responsibility for
its accuracy, scope, and content; meet
legal requirements attached to the
Release of Funds by HUD; determine the
completeness of the review meet any
requirements for consultation, as
applicable, under 24 CFR 58.5
authorities; and assure the completion of
any mitigation measures resulting from
technical review or from State
consultations. The arrangements
described in this paragraph are in
addition to the ability of an applicant to
adopt relevant and adequate prior
reviews conducted by HUD or other
governmental entity if the reviews meet
the particular requirements of the
Federal environmental law or authority
under which they would be adopted,
and only under certain conditions (e.g., a
determination that no environmentally
significant changes have occurred since
the review was done).

(c) Environmental review by HUD
With regard to the environmental effects
of applications for which HUD performs
the review, HUD will undertake its
review in accordance with the
provisions of NEPA and the related
authorities listed in 24 CFR 50.4. Any
application subject to environmental
review by HUD that requires an
Environmental Impact Statement (EIS)
(generally, an application that HUD
determines would have a significant
impact on the human environment, in
accordance with the environmental
assessment procedures at 24 CFR part
50, subpart E) will not be eligible for
assistance under this part.

(d) Environmental review by
applicants. (1) An applicant that is
required under paragraph (b)(2) of this
section to assume environmental review
responsibility must include in its
application an assurance that the
applicant will assume all the
environmental review responsibility that
would otherwise be performed by HUD
as the responsible Federal official under

NEPA and related authorities listed in
24 CFR 58.5, including acceptance of
jurisdiction of the Federal courts.

(2) Applicants required to assume
environmental review responsibility
need not complete the review until a
reasonable time after selection for
funding. In such cases, the award is
subject to completion of the
environmental responsibilities set out in
24 CFR part 58 within a reasonable time
period after notification of the award.
(This provision does not preclude the
applicant from enclosing its
environmental certification and Request
for Release of Funds with its
application.)

(i) Upon completion of the
requirements in 24 CFR part 58,
applicants must certify the completion
and submit a Request for Release of
Funds. This submission is not required
in cases in which the applicant
determines, in accordance with 24 CFR
58.34(a)(l)-(10) that its program
components are totally exempt

(ii) HUD will not release funds for
transitional housing if the recipient or
any other party commits transitional
housing funds (i.e., incurs any costs or
expenditures to be paid or reimbursed
with such funds) before the grantee
submits and HUD approves its Request
for Release of Funds (when such
submission is required).

(3) A general government applicant
that believes that it does not have the
legal capacity to carry out the
responsibilities required by 24 CFR part
58 should contact the appropriate HUD
field office for further instructions.
Determinations of legal capacity will be
made on a case-by-case basis.

(e) Location of transitional housing in
floodplains. Applications for transitional
housing that is to be acquired,
rehabilitated, or assisted with funds
under this part and that is located in any
100-year floodplain, as designated by
the Federal Emergency Management
Agency (FEMA), are subject to the
floodplain review requirements of
Executive Order 11988, Floodplain
Management (May 24, 1977). Executive
Order 11988 review, as referenced under
parts 50 and 58 of this title, is to be
performed during the environmental
review.
(Approved by the Office of Management and
Budget under OMB Control Number 2506-
0112)

§ 577.225 IRnal selection.
(a) Selection for funding. In the final

stage of the selection process, the
highest-ranked applications will be
selected for funding in accordance with
their ranked order to the extent funds

are available, as determined under
§ 577.215 of this part.

(b) Ties between applicants. In the
event of a tie between applicants, HUD
will use delivery of supportive services
and the need for the project to
determine which application should be
selected for funding.

(c) Procedural error. If HUD makes a
procedural error in a funding
competition that, when corrected, would
result in awarding sufficient points to
warrant funding of an otherwise eligible
applicant, HUD will award a grant as
sufficient funds become available.
SUBPART E-PROGRAM

REQUIREMENTS

§ 577.300 Grant agreement
(a) General. The duty to provide

transitional housing in accordance with
the requirements of this part will be
incorporated in a grant agreement
executed by HUD and the recipient.

(b) Enforcement. HUD will enforce the
obligations in the grant agreement
through such action as may be
appropriate.

§ 577.305 General operation.
(a) State and local requirements. Each

recipient of assistance under this part
must provide safe and sanitary housing
that is in compliance with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the jurisdiction in which
the housing is located regarding the
condition of the structure and the
operation of the housing (except as
provided in § 577.325 of this part).

(b) Habitability standards. Except for
such variations as are proposed by the
locality and approved by HUD,
transitional housing must meet the
following requirements:

(1) Structure and materials. The
structures must be structurally sound so
as not to pose any threat to the health
and safety of the occupants and so as to
protect the residents from the
environment.

(2) Access. The housing must be
accessible and capable of being utilized
without unauthorized use of other
private properties. Structures must
provide alternate means of egress in
case of fire.

(3) Space and security. Each resident
must be afforded adequate space and
security for themselves and their
belongings. Each resident must be
provided an acceptable place to sleep.

(4) Interior air quality. Every room or
space must be provided with natural or
mechanical ventilation. Structures must
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be free of pollutants in the air at levels
that threaten the health of residents.

(5) Water supply. The water supply
must be free from contamination.

(6) Sanitary facilities. Residents must
have access to sufficient sanitary
facilities that are in proper operating
condition, may be used in privacy, and
are adequate for personal cleanliness
and the disposal of human waste.

(7) Thermal environment. The housing
must have adequate heating and/or
cooling facilities in proper operating
condition.

(8) Illumination and electricity. The
housing must have adequate natural or
artificial illumination to permit normal
indoor activities and to support the
health and safety of residents. Sufficient
electrical sources must be provided to
permit use of essential electrical
appliances while assuring safety from
fire.

(9) Food preparation and refuse
disposal. All food preparation areas
must contain suitable space and
equipment to store, prepare, and serve
food in a sanitary manner.

(10) Sanitary condition. The housing
and any equipment must be maintained
in sanitary condition.

(c) Ongoing assessment of supportive
services. Each recipient of assistance
under this part must conduct an ongoing
assessment of the supportive services
required by the residents of the project
and make adjustments as appropriate.

(d) Residential supervision. Each
recipient of assistance under this part
must provide any residential supervison
determined by HUD as necessary to
facilitate the adequate provision of
supportive services to the residents of
the housing throughout the term of the
commitment to operate transitional
housing. Residential supervision may
include the employment of a full- or
part-time residential supervisor with
sufficient knowledge to provide or to
supervise the provision of supportive
services to the residents.

(e) Records and reports. Each
recipient of assistance under this part
must keep any records and make any
reports (including those pertaining to
race, ethnicity, gender, and handicap
status data) that HUD may require
within the timeframe required. HUD
may require recipients to monitor former
residents for a reasonable time set by
HUD to determine whether former
residents made successful transitions to,
and continue to reside in, permanent
housing.

(f) Annual assurances. Recipients who
receive assistance only for operating
costs or supportive services costs must
provide an annual assurance for each
year such assistance is received that the

project will be operated for the purpose
specified in the application.
(Approved by the Office of Management and
Budget under OMB Control Number 2502-
0361)

§ 577.310 Term of commitment;
repayment of grant; conversion of
advances to grants.

(a) General. All recipients receiving
assistance for acquisition, rehabilitation,
or new construction must agree to
operate the transitional housing in
accordance with this part for a term of
at least 10 years from the date of initial
occupancy.

(b) Repayment of grant. If the facility
is not operated as transitional housing
for 10 years following the date of initial
occupancy, HUD may require repayment
of all or part of the grant used for
acquisition, rehabilitation, or new
construction. In order to make this
determination, HUD will review
documentation submitted by the
recipient describing why the facility will
not continue to be used for transitional
housing, what the new use of the facility
will be, whether an alternative site has
been identified, and any other
information HUD should consider.

(c) Prevention of undue benefits. If
any facility acquired, rehabilitated, or
newly constructed with funds under this
part is sold or otherwise disposed of
during the 20-year period following the
date of initial occupancy, all proceeds
from the sale or disposition should be
used to provide supportive housing or
for the direct benefit of low income
persons. Any other proposed use of sale
proceeds must be submitted to HUD
with appropriate documentation for a
determination whether repayment of all
or a portion of the grant will be required
to prevent undue benefits to the
recipient.

(d) Conversion of advances to grants.
All acquisition and rehabilitation
advances awarded under this part
before [insert effective date of rule) are
converted to grants, which are subject to
the provisions of paragraphs (b) and (c)
of this section.

§ 577.315 Displacement, relocation, and
acquisition.

(a) Minimizing displacemenL
Consistent with the other goals and
objectives of this part, recipients and
project sponsors must assure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of transitional housing assisted
under this part.

(b) Relocation assistance for
displaced persons. A displaced person

(defined in paragraph (f) of this section)
must be provided relocation assistance
at the levels described in, and in
accordance with, the requirements of
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 (URA) (42 U.S.C. 4601-4655) and
implementing regulations at 49 CFR part
24.

(c) Real property acquisition
requirements. The acquisition of real
property for a transitional housing
project is subject to the URA and the
requirements described in 49 CFR part
24, subpart B.

(d) Responsibility of recipient. (1) The
recipient must certify (i.e., provide
assurance of compliance) that it will
comply with the URA. the regulations at
49 CFR part 24, and the requirements of
this section, and must ensure such
compliance notwithstanding any third
party's contractual obligation to the
recipient to comply with these
provisions.

(2) The cost of required relocation
assistance is an eligible project cost in
the same manner and to the same extent
as other project costs. Such costs also
may be paid for with local public funds
or funds available from other sources.

(3) The recipient must maintain
records in sufficient detail to
demonstrate compliance with provisions
of this section.

(e) Appeals. A person who disagrees
with the recipient's determination
concerning whether the person qualifies
as a "displaced person," or the amount
of relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient. A low-income person who is
dissatisfied with the recipient's
determination on his or her appeal may
submit a written request for review of
that determination to the HUD field
office.

(f) Definition of displaced person. (1)
For purposes of this section, the term
"displaced person" means a person
(family, individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property permanently
as a direct result of acquisition,
rehabilitation, or demolition for a
transitional housing project assisted
under this part. This includes any
permanent, involuntary move for an
assisted project, including any
permanent move from the real property
that is made:

(i) After notice by the recipient,
project sponsor, or property owner to
move permanently from the property, if
the move occurs on or after the date that
the recipient submits to HUD an
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application for assistance that is later
approved and funded;

(ii) Before the submission of the
application to HUD, if the recipient or
HUD determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
transitional housing project; or

(iii) By a tenant-occupant of dwelling
unit, if any one of he following three
situations occurs:

(A) The tenant moves after the
execution of the agreement between the
recipient and HUD and the move occurs
before the tenant is provided written
notice offering him or her the
opportunity to lease and occupy a
suitable, decent, safe and sanitary
dwelling in the same building/complex
under reasonable terms and conditions,
upon completion of the project. Such
reasonable terms and conditions must
include a monthly rent, including
estimated average monthly utility costs,
that do not exceed the greater of:

(1) The tenant's monthly rent before
execution of the agreement between the
recipient and HUD and estimated
average monthly utility costs; or

(2) 30 percent of gross household
income; or

(B) The tenant is required to relocate
temporarily, does not return to the
building/complex, and either

(1) The tenant is not offered payment
for all reasonable out-of-pocket
expenses incurred in connection with
the temporary relocation or

(2) Other conditions of the temporary
relocation are not reasonable; or

(C) The tenant is required to move to
another dwelling unit in the same
building/complex but is not offered
reimbursement for all reasonable out-of-
pocket expenses incurred in connection
with the move, or other conditions of the
move are not reasonable.

(2) Notwithstanding the provisions of
paragraph (f)(1) of this section, a person
does not qualify as a "displaced person"
(and is not eligible for relocation
assistance under the URA or this
section), if:

(i) The person has been evicted for
serious or repeated violation of terms
and conditions of the lease or
occupancy agreement, violation of
applicable Federal, State or local law, or
other good cause, and HUD determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;

(ii) The person moved into the
property after the submission of the
application and, before signing a lease
and commencing occupancy, was
provided written notice of the project,
its possible impact on the person (e.g.,
the person may be displaced,

temporarily relocated, or suffer a rent
increase) and the fact that the person
would not qualify as a "displaced
person" (or for any assistance provided
under this section) as a result of the
project.

(iii) The person is ineligible under 49
CFR 24.2(g)(2); or

(iv) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demolition
for the transitional housing project.

(3) The recipient or sponsor may, at
any time, request HUD to determine
whether a displacement is or would be
covered by this section.

(g) Definition of initiation of
negotiations. For purposes of
determining the formula for computing
the replacement housing assistance to
be provided to a residential tenant
displaced as a direct result of privately
undertaken rehabilitation, demolition, or
acquisition of the real property, the term
"initiation of negotiations" means the
execution of the agreement between the
recipient and HUD.

§ 577.320 Resident rent
Each resident of transitional housing

assisted under this part must pay as rent
an amount determined in accordance
with section 3(a) of the United States
Housing Act of 1937. Under section 3(a),
each resident must pay as rent the
highest of:

(a) 30 percent of the family's monthly
adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child care expenses);

(b) 10 percent of the family's monthly
income; or

(c) If the family is receiving payments
for welfare assistance from a public
agency and a part of the paynents,
adjusted in accordance with the family's
actual housing costs, is specifically
designated by the agency to meet the
family's housing costs, the portion of the
payments that is designated.

§ 577.325 Discharge of residents.
(a) Preemption. No State or local law,

ordinance, or regulation shall have any
force or effect to the extent that it
prohibits, or has the effect of
prohibiting, recipients from discharging
residents from transitional housing at
the end of the 24-month or other HUD-
approved limit on the stay of residents
in the housing.

(b) Notice to residents. A recipient
must personally serve written notice to
a resident, not less than 30 calendar
days before the end of the residency
period for the resident, that he or she
will be discharged from the transitional
housing at the end of the stated period.

(c) Resident contract. A recipient of
assistance under this part may execute a
contract with each resident individual or
family before admission to transitional
housing providing for the length of the
residency period (not to exceed 24
months or a longer time period approved
by HUD) and such other terms and
conditions governing the relationship
between the recipient and the resident.

§ 577.330 Flood Insurance.
(a) The Flood Disaster Protection Act

of 1973 (42 U.S.C. 4001-4128) prohibits
the approval of applications for
assistance for acquisition or
construction (including rehabilitation)
for transitional housing located in an
area identified by the Federal
Emergency Management Agency
(FEMA) as having special flood hazards,
unless:

(1) The community in which the area
is situated is participating in the
National Flood Insurance Program (see
44 CFR parts 59 through 79), or less than
a year has passed since FEMA
notification regarding such hazards; and

(2) Flood insurance is obtained as a
condition of approval of the application.

(b) Recipients with transitional
housing located in an area identified by
FEMA as having special flood hazards
are responsible for assuring that flood
insurance under the National Flood
Insurance Program is obtained and
maintained.

§ 577.335 Applicability of Other Federal
Requirements.

Each recipient of assistance under this
part must comply with the following
additional requirements:

(a) Nondiscrimination and equal
opportunity. The nondiscrimination and
equal opportunity requirements that
apply to transitional housing are
discussed below. Notwithstanding the
permissibility of proposals that serve
designated populations of homeless
persons, recipients serving a designated
population of homeless persons are
required, within the designated
population, to comply with these
requirements for nondiscrimination on
the basis of race, color, religion, sex,
national origin, age, familial status, and
handicap.

(1) The requirements of the Fair
Housing Act (42 U.S.C. 3601-19) and
implementing regulations at 24 CFR part
100; Executive Order 11063 (Equal
Opportunity in Housing) and
implementing regulations at 24 CFR part
107; and Title VI of the Civil Rights Act
of 1964 (42 U.S.C. 2000d)
(Nondiscrimination in Federally
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Assisted Programs) and Implementing
regulations issued at 24 CFR part 1:

(2) The prohibitions against
discrimination on the basis of age under
the Age Discrimination Act of 1975 (42
U.S.C. 6101-07) and implementing
regulations at 24 CFR part 146, and the
prohibitions against discrimination
against handicapped individuals under
section 504 of the Rehabilitation Act of
1973 (29 U.S.C. 794) and implementing
regulations at 24 CFR part 8;

(3) The requirements of Executive
Order 11246 (Equal Employment
Opportunity) and the regulations issued
under the Order at 41 CFR chapter 60;

(4) The requirements of section 3 of
the Housing and Urban Development
Act of 1968 (12 U.S.C. 1701u)
[Employment Opportunities for Lower
Income Persons in Connection with
Assisted Projects); and

(5) The requirements of Executive
Orders 11625, 12432, and 12138.
Consistent with HUD's responsibilities
under these Orders, recipients must
make efforts to encourage the use of
minority and women's business
enterprises in connection with funded
activities.

(6) If the procedures that the recipient
intends to use to make known the
availability of the transitional housing
are unlikely to reach persons of any
particular race, color, religion, sex, age,
national origin, familial status, or
handicap who may qualify for
admission to the housing, the recipient
must establish additional procedures
that will ensure that such persons can
obtain information concerning the
availability of the housing.

(7) The recipient must adopt
procedures to make available
information on the existence and
locations of facilities and services that
are accessible to persons with a
handicap and maintain evidence of
implementation of the procedures.

(8) The recipient must comply with the
new construction accessibility
requirements of the Fair Housing Act
and section 504 of the Rehabilitation Act
of 1973, and the reasonable
accommodation and rehabilitation
accessibility requirements of section 504
as follows:

(i) All new construction must meet the
accessibility requirements of 24 CFR
8.22 and, as applicable, 24 CFR 100.205,

(ii) Projects in which costs of
rehabilitation are 75 percent or more of
the replacement cost of the building
must meet the requirements of 24 CFR
8.23(a). Other rehabilitation must meet
the requirements of 24 CFR 8.23(b).

(b) Environmental. The National
Environmental Policy Act of 1909 and
the related authorities in 24 CFR parts 50

and 58 are applicable to proposals under
this program.

(c) Applicability of 0MB Circulars.
The policies, guidelines, and
requirements of OMB Circular Nos.
A-87 and A-102 (as set forth in 24 CFR
part 85) apply to the acceptance and use
of assistance under the program by
governmental entities, and OMB
Circular Nos. A-110 and A-122 apply to
the acceptance and use of assistance by
private nonprofit organizations, except
the requirements of 24 CFR 85.24 are
modified by § 557.130 of this part, and
the requirements of 24 CFR 85.31 are
modified by § 557.310 of this part.

(d) Lead-basedpaint. Any residential
property assisted under this part
constitutes HUD-associated housing for
the purposes of the Lead Based Paint
Poisoning Prevention Act and is,
therefore, subject to 24 CFR part 35.

(e) Conflicts of interest. In addition to
the conflict of interest requirements in
OMB Circular A-102 and 24 CFR part 85,
no person who is an employee, agent.
consultant, officer, or elected or
appointed official of the recipient that
receives assistance under the program,
or who exercises or has exercised any
functions or responsibilities with respect
to assisted activities, or who is in a
position to participate in a
decisionmaking process or gain inside
information with regard to such
activities, may obtain a personal or
financial interest or benefit from the
activity, or have an interest in any
contract, subcontract, or agreement with
respect thereto, or the proceeds
thereunder, either for himself or herself
or for those with whom he or she has
family or business ties, during his or her
tenure or for one year thereafter.

(f) Use of debarred, suspended, or
ineligible contractors. The provisions of
24 CFR part 24 apply to the employment.
engagement of services, awarding of
contracts, or funding of any contractors
or subcontractors during any period of
debarment, suspension, or placement in
ineligibility status.

(g) Audit. The financial management
systems used by States, metropolitan
cities, urban counties, governmental
entities and tribes that are recipients
under this program must provide for
audits in accordance with 24 CFR part
44. Private nonprofit organization
recipients are subject to the audit
requirements of OMB Circular A-133.
HUD may perform or require additional
audits as it finds necessary or
appropriate.

(h) Davis-Bacon Act. The provisions
of the Davis-Bacon Act do not apply to
this program.

(i) Drug-and alcohol-free facilities.
Section 402 of the Stewart B. McKinney

Homeless Assistance Amendments Act
of 1988 requires recipients assisted
under this part to administer, in good
faith, a policy designed to ensure that
the facility is free from the illegal use,
possession, or distribution of drugs or
alcohol by its residents. Recipients are
also subject to the requirements of
sections 5151-5160 of the Drug-Free
Workplace Act of 1988 and HUD's
implementing regulations at 24 CFR part
24.

Subpart F-Administration

§ 577.400 Obligation of funds,
amendments, and deobigaton.

(a) Obligation of funds. When HUD
selects an application for funding and
notifies the applicant, it will obligate
funds to cover the amount of the
approved assistance under subpart B of
this part. The recipient will be expected
to carry out the transitional housing
activities as proposed in the application.

(b) Increases. After the initial
obligation of funds, HUD will not make
revisions to increase the amount
obligated.

(c) Amendment. HUD must
preapprove changes to an application
selected for funding.

(d) Deobligation. (1) HUD may
deobligate all or parts of grants for
acquisition, rehabilitation, or new
construction:

(i) If the actual total costs of
acquisition, rehabilitation, or new
construction are less than the total cost
anticipated in the application; or

(ii) If proposed activities for which
funding was approved are not begun
within nine months or residents do not
begin to occupy within 18 months after
grant execution.

(2)(i) HUD may deobligate the
amounts for annual operating costs or
supportive services in any year based
on any revisions to the recipient's
budget as originally approved.

(ii) HUD may deobligate the amounts
for annual operating costs or supportive
services costs if the proposed
transitional housing operations are not
begun within three months after the
units are available for occupancy.

(3) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated, and
other sanctions may be imposed.

(4) HUD may:
(i) Readvertise the availability of

funds that have been deobligated under
this section in a notice of fund
availability under 1 577.200 of this part
or

(ii) Award deobligated funds to
selected applications previously
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submitted in response to the most
recently published notice of fund
availability. Such selections will be
made in accordance with subpart D of
this part.

(e) Site control. HUD will recapture or
deobligate any award for assistance
under this part if the recipient is not in
control of a suitable site before the
expiration of one year after notification
of an award, unless previously waived
at the time of application under
§ 577.210(c) of this part. Evidence of site
control is satisfied by a deed, lease, or
executed contract of sale.

(f) Repayment. If necessary, HUD may
require recipients to repay funds that
have already been disbursed.

§ 577.405 Site change.
(a) General. A recipient may obtain

ownership or control of a suitable site
different from the one specified in its
application. Retention of an assistance
award is subject to the new site's
meeting all requirements under this part
for suitable sites.

(b) Increased costs. If the acquisition,
rehabilitation, or new construction costs
for the substitute site are greater than
the amount of the grant awarded for the
site specified in the application, the
recipient must provide for all additional
costs. If the recipient is unable to
demonstrate to HUD that it is able to
provide for the difference in costs, HUD
may deobligate the award of assistance.

PART 578-PERMANENT HOUSING
FOR HANDICAPPED HOMELESS
PERSONS

2. Part 578, consisting of subparts A
through F, would be revised to read as
follows:
Subpart A-General
Sec.
578.1 Applicability and scope.
578.5 Definitions.
578.10 Waivers.

Subpart B-Assistance Provided
578.100 Types of assistance.
578.105 Acquisition grants.
578.110 Rehabilitation grants.
578.112 New construction grants.
578.115 Funding for supportive services

costs.
578.116 Funding for operating costs.
578.117 Recipient share of supportive

services and operating costs.
578.119 Administrative costs for grants.
578.120 Technical assistance.
578.125 Limitations on use of assistance.
578.130 Matching requirements.
578.135 Assistance under other HUD

programs.

Subpart C-Comprehensive Housing
Affordability Strategy
578.150 Comprehensive Housing

Affordability Strategy.

Subpart D-Application and Selection
Process
578.200 Notice of fund availability.
578.205 Selection process.
578.210 Application requirements.
578.215 Ranking criteria for applicants.
578.217 Application and selection process

for renewal grants.
578.220 Environmental review.
578.225 Final selection.

Subpart E-Program Requirements
578.300 Grant agreement.
578.305 General operation.
578.310 Term of commitment; repayment of

grants; conversion of advances to grants.
578.315 Displacement, relocation, and

acquisition.
578.320 Resident rent.
578.325 Sites and number of residents.
578.330 Flood insurance.
578.335 Applicability of other Federal

requirements.

Subpart F-Administration
578.400 Obligation of funds, amendments,

and deobligation.
578.405 Site change.

Authority: Sec. 428, Stewart B. McKinney
Homeless Assistance Act (42 U.S.C. 11388);
sec. 7(d), Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

Subpart A-General

§ 578.1 Applicability and scope.
(a) General. The Supportive Housing

Demonstration program contained in
subtitle C of title IV of the Stewart B.
McKinney Homeless Assistance Act is
designed to develop innovative
approaches for providing supportive
housing, especially to deinstitutionalized
homeless individuals, homeless families
with children, and homeless individuals
with mental disabilities and other
handicapped homeless persons. A
central purpose of the program is to
provide supportive housing for
deinstitutionalized homeless individuals
and other homeless individuals with
mental disabilities. It is designed to
determine:

(1) The cost of acquisition,
rehabilitation, new construction, or
leasing of existing structures for the
provision of supportive housing;

(2) The cost of operating such housing
and providing supportive services to the
residents of such housing;

(3) The social, financial, and other
advantages of such housing as a means
of assisting homeless individuals; and

(4) The lessons that the provision of
supportive housing might have for the
design and implementation of housing
programs that serve homeless

individuals and families with special
needs, particularly deinstitutionalized
homeless individuals, homeless families
with children, and homeless individuals
with mental disabilities and other
handicapped homeless persons.

(b) Components. The Supportive
Housing Demonstration program
consists of two components: Permanent
housing for handicapped homeless
persons and transitional housing. Part
578 of this title implements the program
for permanent housing for handicapped
homeless persons. Part 577 of this title
implements the transitional housing
program.

§ 578.5 Definitions.
As used in this part:
Applicant means the State in which

permanent housing for handicapped
homeless persons is to be located, or a
tribe. An applicant may be the state
housing finance agency (or other State
agency that customarily implements
housing programs for the State and that
is identified by statute to participate in
housing programs in the State.

Child care services means
(1) Establishing, licensing, and

operating a child care facility for
residents; or

(2) (i) Contributions for the child care
costs of residents to existing community
child care programs and facilities; and

(ii) Counseling designed to inform the
residents of public and private child
care services for which they are eligible.

(3) Child care services assisted under
this part, whether an on-site facility
operated by the recipient or an off-site
facility contributed to by the recipient,
must meet any applicable State and
local laws.

Comprehensive Housing Affordability
Strategy (CHAS or housing strategy)
means the housing strategy prepared by
a jurisdiction and submitted to HUD in
accordance with 24 CFR part 91.

Date of initial occupancy means the
date that the permanent housing is
initially occupied by a homeless person
for whom assistance is provided under
this part. If the assistance is for an
existing homeless facility, the date of
initial occupancy is the date that
services are first provided to the
residents of permanent housing with
funding under this part.

Deinstitutionolized homeless
individual means a homeless individual
with mental disabilities who has been
discharged or released from a mental
insitution or hospital, a halfway house,
or similar facility providing housing and
supportive services to its residents. This
term includes a homeless family, if the
head of the family (or the spouse of the
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head of the family) is a
deinstitutionalized homeless individual.

Employment assistance means
(1) Placement of residents in jobs

outside the housing or, if this is not
feasible, employment of residents in the
operation and maintenance of the
housing;

(2) Where necessary and appropriate,
payment of reasonable transportation
costs of residents to places of
employment outside the housing;

(3) Employment counseling: and
(4) Technical courses leading to

employment.
Handicapped homeless person means

a handicapped person who
(1) Is a homeless individual;
(2) Is currently not a homeless

individual but who is at risk of
becoming a homeless individual through
eviction from permanent housing,
including private dwelling units or
institutions, and lacks the resources and
support network needed to obtain
access to housing; or

(3) Has been a resident of transitional
housing assisted under the Transitional
Housing program, described in 24 CFR
part 577. This term may include a
homeless family, if the head of the
family (or the spouse of the head of the
family) is a handicapped homeless
person.

Handicapped or handicapped person
means a household composed of one or
more persons at least one of whom is an
adult who has a disability. A person is
considered to have a disability if such
person is determined to have a physical,
mental, or emotional impairment that is
expected to be of long-continued and
indefinite duration, substantially
impedes his or her ability to live
independently, and is of a nature that
the ability to live independently could
be improved by more suitable housing
conditions. This term includes:

(1) An indiviudal who is
developmentally disabled, i.e., an
individual who has a severe chronic
disability that:

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(ii) Is manifested before the person
attains age 22;

(iii) Is likely to continue indefinitely;
(iv) Results in substantial functional

limitations in three or more of the
following areas of major life activity:

(A) Self-care;
(B) Receptive and expressive

language;
(C) Learning;
(D) Mobility;
(E) Self-direction;
(F) Capacity for independent living;

and

(G) Economic self-sufficiency; and
(v) Reflects the person's need for a

combination and sequence of special,
interdisciplinary, or generic care, .
treatment, or other services that are of
lifelong or extended duration and are
individually planned and coordinated.

(2) An individual who is chronically
mentally ill, i.e., an individual who has a
severe and persistent mental or
emotional impairment that seriously
limits his or her ability to live
independently (e.g., by limiting
functional capacities relative to primary
aspects of daily living such as personal
relations, living arrangements, work, or
recreation), and whose impairment
could be improved by more suitable
housing conditions.

Homeless means:
(1) An individual or family that lacks

a fixed, regular, and adequate nighttime
residence; or

(2) An individual or family that has a
primary nighttime residence that is:

(i) A supervised publicly or privately
operated shelter designed to provide
temporary living accommodations
(including welfare hotels, congregate
shelters, and transitional housing for the
mentally ill);

(ii) An institution that provides a
temporary residence for individuals
intended to be institutionalized; or

(iii) A public or private place not
designed for, or ordinarily used as, a
regular sleeping accommodation for
human beings.

(3) This term does not include any
individual imprisoned or otherwise
detained under an Act of the Congress
or a State law.

Homeless family with children means
a homeless family that includes at least
one parent or guardian and one child
under the age of 18, a homeless pregnant
woman, and a homeless individual in
the process of securing legal custody of
any person who has not attained the age
of 18 years.

HUD means the U.S. Department of
Housing and Urban Development.

New construction means the building
of a structure where none existed or an
addition to an existing structure that
increases the floor area by more than
100 percent.

Operating costs means expenses that
a recipient incurs for

(1) Administration (including staff
salaries), maintenance, minor or routine
repair, repair and maintenance reserve,
security and rental of the housing;

(2) Utilities, insurance, fuel,
furnishings, and equipment for the
housing;

(3) Relocation assistance under
§ 578.315 of this part, including
payments and services; and

(4) Other costs associated with
operating the permanent housing.

Permanent housing for handicapped
homeless persons or permanent housing
means housing assisted under this part:

(1) That provides community-based,
long-term housing and appropriate
supportive services for-not more than
eight handicapped homeless persons
and their families (or 16 such persons
and their families but only if not more
than 20 percent of the units in the
structure are designed for handicapped
persons) and that is carried out by a
project sponsor in homes designed
solely for housing handicapped
homeless persons, or dwelling units in a
rental apartment building, a
condominium project, or a cooperative
project; and

(2] That has as its purpose, through
providing housing and supportive
services, maximizing each resident's
ability to live independently within a
permanent housing environment.

Private nonprofit organization means
a secular or religious organization, no
part of the net earnings of which may
inure to the benefit of any member,
founder, contributor, or individual. The
organization must:

(1) Have a voluntary board;
(2)(i) Have a functioning accounting

system that is operated in accordance
with generally accepted accounting
principles, or

(ii) Designate an entity that will
maintain a functioning accounting
system for the organization in
accordance with generally accepted
accounting principles; and

(3) Practice nondiscrimination in the
provision of assistance under the
permanent housing program in
accordance with the authorities
described in § 578.335(a) of this part.

Project sponsor means a private
nonprofit organization that an
authorized official of the applicant
approves as financially responsible, or a
public housing agency (PHA). The
project sponsor must operate the
permanent housing for handicapped
homeless persons, and must provide (or
coordinate the provision of) supportive
services to the residents of such
housing.

Recipient means the applicant that
executes a grant agreement with HUD.
The recipient provides assistance to the
project sponsor for the operation of
permanent housing for handicapped
homeless persons and facilitates the
provision of necessary supportive
services to the residents of the
permanent housing.

Rehabilitation means the
improvement of an existing structure or
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an addition to an existing structue that
does not increase the floor area by more
than 100 percent. Rehabilitation does
not include minor or routine repairs.

State means any of the several States,
the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa.
the Northern Mariana Islands, the Trust
Territory of the Pacific Islands, and any
other territory or possession of the
United States.

Supportive services means services
provided to residents of permanent
housing for the purpose of maximizing
each resident's ability to live
independently within a permanent
housing environment. Supportive
services must address the special needs
of the handicapped homeless persons to
be served and must assist in
accomplishing the purpose of permanent
housing. Supportive services may
include, but are not limited to:

(1) Case management;
(2) Medical and psychological

counseling and supervision;
(31 Life skills training;
(4) Nutritional counseling;
(5) Assistance in obtaining other

Federal, State, and local assistance
available for residents of permanent
housing facilities, including mental
health benefits; employment counseling;
medical assistance; Veterans' benefits;
and income support assistance, such as
Supplemental Security Income benefits,
Aid to Families with Dependent
Children, General Assistance, and Food
Stamps; and

(6) Other services, such as child care
and employment assistance.

All or part of the supportive services
may be provided directly by the
recipient or the project sponsor, or by
arrangement with public or private
service providers.

Tribe means any Indian tribe, band,
group, or nation, including Alaska
Indians, Aleuts, and Eskimos and any
Alaskan Native Village, of the United
States, which is considered an eligible
recipient under title I of the Indian Self-
Determination and Education
Assistance Act (25 U.S.C. 450) or was
considered an eligible recipient under
the State and Local Fiscal Assistance
Act of 1972 (31 U.S.C. 6701) before
repeal of that Act. Eligible recipients
under the Indian Self-Determination and
Education Assistance Act are
determined by the Bureau of Indian
Affairs.

§ 578.10 Waivers.
Upon completion of a determination

and finding of good cause by the
Assistant Secretary for Community
Planning and Development, HUD may

waive any provision of this part in any
particular case subject only to statutory
limitations. Each waiver must be in
writing, and must be supported by
documentation of the facts and reasons
that formed the basis for the waiver.
HUD will publish a notice in the Federal
Register informing the public of all
waivers granted under this section and
containing all relevant information
concerning the waiver.

Subpart B-Assistance Provided

§ 578.100 Types of assistance.
(a) Assistance available. Grant

assistance for permanent housing is
available for:

(1) Acquisition of land or structures;
(2) Rehabilitation of structures;
(3) New construction;
(4) Operating costs; and
(5) Supportive services costs,

including costs for employment
assistance and child care services.

(b) Eligibility for more than one type
of assistance. Applicants may apply for
more than one type of assistance.

(c] Use of permanent housing
assistance. Assistance available for
permanent housing may be used:

(1) To establish new permanent
housing facilities;

(2) To expand permanent housing in
order to increase the number of
homeless persons served or to increase
the level of supportive services provided
to homeless persons;

(3) To bring permanent housing to a
level that meets State and local
government health and safety standards;

(41 To replace the loss of private
funding for permanent housing that has
ceased after completion of the funding
period specified in the award of private
funding up to the amount lost or the limit
in § 578117 of this part, whichever is
lower, and

(5) To continue funding permanent
housing where the recipient has
received funding under this part for
supportive services or operating costs.

(d) Structures used for multiple
purposes. Structures use to provide
permanent housing may also be used for
other purposes. For example, a structure
may contain facilities for an emergency
shelter as well as permanent housing,
may be used to provide supportive

* services to the public at large, or may
include commercial space. Under these
circumstances, however, acquisition,
rehabilitation, and new construction
grants will be available only in
proportion to the use of the structure for
permanent housing, and the funding for
operating costs and supportive services
costs will be available only to support

the costs related to the permanent
housing to be provided.

(e) Technical assistance. HUD may
offer technical assistance, as described
in § 578.120 of this pert.

§ 578.105 Acquisition grants.
(a] Use. HUD will grant funds to

recipients to:
(1) Defray the cost of the acquisition

of real property selected by the
recipients for use in the provision of
permanent housing (incluing property
acquired through the Single Family
Property Disposition Homeless
Initiative); or

(2) Repay the outstanding debt on a
loan made to purchase property that will
be used in the provision of permanent
housing, if the property has not been
used previously as supportive housing.

(b) Existing facilities. HUD will not
provide assistance under this part for
acquisition of existing facilities that
currently serve the homeless, except
properties leased through the Single
Family Property Disposition Homeless
Initiative, described in subpart E of 24
CFR part 291.

(c) Amount. If the applicant meets the
matching share requirements at
§ 578.130 of this part, the maximum
grant available for acquisition is the
lower of:

(1) $200,000; or
(2] The total cost of the acquisition

minus the applicant's contribution
toward the cost of the acquisition.

(d) Increased amounts. In areas
determined by HUD to have high
acquisition and rehabilitation costs,
grants of more than $200,000, but not
more than $400,000, may be available.
(A list of these geographic areas is
included in the application package or is
available from HUD field offices.) All
requirements for matching funds
described in § 578.130 of this part are
applicable to increased grants.

§ 578.110 Rehabllitatlon grants.
(a) Use. HUD will grant funds to

recipients to defray the cost of
rehabilitation of structures selected by
the recipients for use in the provision of
permanent housing.

(b) Amount If an applicant meets the
matching share requirements at
§ 578.130 of this part, the maximum
grant available for rehabilitation is the
lower of:

(1) $200,00 or
(2) The total cost of the rehabilitation

minus the applicant's contribution
toward the cost of the rehabilitation.

(c) Increased granls. In areas
determined by HD to have high
acquisition and rehabilitation costs,
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grants of more than $200,000, but not
more than $400,000, may be available.
(A list of these geographic areas is
included in the application package or is
available from HUD field offices.) All
requirements for matching funds
described in § 578.130 of this part are
applicable to increased grants.

§ 578.112 New construction grants.
(a) Use. HUD will grant funds to

recipients to defray the cost of new
construction of facilities for use in the
provision of permanent housing where
the applicant demonstrates that the
costs associated with new construction
are substantially less than the costs
associated with rehabilitation or the
applicant provides evidence of lack of
available units that could be acquired
and rehabilitated at a cost less than new
construction.

(b) Amount. If the applicant meets the
matching share requirements at
§ 578.130 of this part, the maximum
grant available for new construction is
the lower of:

(1) $200,000; or
(2) The total cost of the new

construction minus the applicant's
contribution toward the cost of the new
construction.

(c) Increased grants. In areas
determined by HUD to have high
acquisition and rehabilitation costs,
grants of more than $200,000, but not
more than $400,000, may be available.
(A list of these geographic areas, is
included in the application package or is
available from HUD field offices.) All
requirements for matching funds
described in § 578.130 of this part are
applicable to increased grants.

§ 578.115 Funding for supportive services
costs.

(a) General. HUD will provide grants
to pay a portion (as described in
§ 578.117 of this part) of the actual
supportive services costs of permanent
housing.

(b) Supportive services costs. Costs
associated with providing supportive
services, approved by HUD, to residents
of permanent housing for the purpose of
maximizing each resident's ability to
live independently within a permanent
housing environment include salaries
paid to providers of supportive services,
the costs of conducting resident
supportive services needs assessments,
and any other costs directly associated
with providing such services.

§ 578.116 Funding for operating costs.
(a) General. HUD will provide grants

to pay a portion (as described in
§ 578.117 of this part) of the actual
operating costs of permanent housing.

(b) Operating costs. Operating costs
are those associated with the day-to-day
operation of the permanent housing.
They include the actual expenses that a
recipient incurs for administration,
including staff salaries (but not salaries
of supportive services providers which
will be charged to those categories);
maintenance; minor or routine repair;
repair and maintenance reserve;
security; rental, utilities, insurance, fuel,
furnishings, and equipment costs for the
housing; and relocation assistance under
§ 578.315 of this part, including
payments and services.

§ 578.117 Recipient share of supportive
services and operating costs.

(a) General. Assistance for supportive
services and operating costs will be
initially available for up to 75 percent of
the total cost for two years and up to 50
percent of the total cost for the next
three years. Assistance may be renewed
under § 578.217 of this part for a period
of time not to exceed the difference
between the initial funding period and
ten years from the date of initial
occupancy. Assistance during the
renewal period may be for up to the
lower of:

(1) the amount of assistance for
supportive services and operating costs
provided under this part for the final
year of the initial funding period
multiplied by the number of years in the
renewal period; or

(2) 50 percent of the total cost of
supportive services and operating costs
during the renewal period.

(b) Recipient share. The recipient
must show that it has cash resources to
pay the percentage of the total cost of
supportive services and operating costs
not funded by HUD. Prior to the start of
each operating year, the recipient will
be required to submit documentation
firmly establishing the availability of
cash resources to pay the recipient's
share of costs for the upcoming year. If
this requirement is not met, HUD may
withhold supportive services or
operating cost payments.

(c) Commitment of grant amounts.
Upon approval of an application for
assistance for supportive services or
operating costs, HUD will obligate
amounts for a period not to exceed five
operating years commencing on the date
of initial occupancy. The total amount
obligated will be equal to an amount
necessary for five years of operation,
less the recipient's share of such costs.
Each year, following submission of the
recipient's documentation of cash
resources to pay its share of costs, HUD
will make cost payments to the recipient
for HUD's share of costs incurred that
year. The recipient may reapply for a

grant to pay a portion of the supportive
services or operating costs of the
permanent housing for a period not to
exceed the difference between the initial
funding period and ten years from the
date of initial occupancy. If approved for
renewal, the same commitment and
payment procedures will be followed as
with the initial grant.

(Approved by the Office of Management and
Budget under OMB Control Number 2506-
01121

§ 578.119 Administrative costs for grants.
(a) General. Up to five percent of any

grant awarded under this part may be
used for the purpose of paying costs of
administering the assistance.

(b) Administrative costs. Grant
administration costs include the costs
associated with accounting for the use
of grant funds, preparing reports for
submission to HUD, obtaining program
audits, tracking clients to measure
program effectiveness, and similar costs
related to administering the grant after
the award. This does not include the
costs of carrying out activities eligible
under § § 578.105 through 578.116 of this
part, since those costs are eligible as
part of such activities.

§ 578.120 Technical assistance.
(a) General. HUD will set aside up to

two percent of the amount available
annually for the Supportive Housing
Demonstration program to provide
technical assistance under this part and
part 577 in the following areas:

(1) Establishing housing facilities;
(2) Operating facilities; and
(3) Providing or obtaining supportive

services for the residents.
(b) Technical assistance. Technical

assistance is the provision of skills or
knowledge by organizations or
individuals to applicants (or prospective
applicants) and recipients to help them
plan, develop, administer, and/or
evaluate their permanent housing
program or specific activities more
effectively. Technical assistance also
includes the development, collection,
processing, and dissemination of
program information for local and
national program management. The
assistance may include, but is not
limited to, written information such as
papers, monographs, manuals, guides,
and brochures; person-to-person
exchanges; and training such as
seminars, classes, workshops, and
meetings.

(c) Selection of providers. From time
to time, as HUD determines the need,
HUD will advertise and competitively
select providers to deliver assistance to
Supportive Housing Demonstration

487
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recipients or applicants jot prospective
applicants). HUD may enter into
contracts, grants., or cooperative
agreements, as appropriate, to
implement the technical assistance.

§ 57.I125 U1mitatlons on use of
assistwxa.

(a) Maintenance of efforL No
assistance received under this part (or
any State or local government funds
used to supplement this assistance), may
be used to replace funds provided under
any State or local government
assistance programs previously used, or
designated for use, to assist
handicapped persons, homeless persons,
or handicapped homeless persons.

(b) Primarily religious
organizatons--(1 I Provision of
assistarnce. (ij HUD will provide
assistance to a recipient that will use a
primarily religions organization as a
project sponsor, if the primarily reiious
organization agrees to provide housing
and sapportive services in a manner that
is free from religious inflsence and in
accordance with the following
principles:

(A) it will not discriminate against
any employee or applicant for
employment on the basis of religion and
will not limit employment or give
preference in employment to persons on
the basis of religion:

(B) It will not discriminate against any
person applying for housing or
supportive services on the basis of
religion and will not limit such housing
or services or give preference to persons
on the basis of religion;

(C] It will provide no religious
instruction or counseling, conduct no
religious worship or services, engage in
no religious proselytizing, and exert no
other religious influence in the provision
of housing and supportive services.

(ii) HUD will provide assistance to a
recipient that will use a primarily
religious organization as a project
sponsor, only if the assistance will not
be used to acquire a structure to be
owned by the project sponsor or to
rehabilitate a structure owned by the
project sponsor, except as described in
paragraph (b}[2) of this section.

(2) Acquisition and rehabilitation of
structures owned by primarily religious
organizations. Acquisition and
rehabilitation grants may be used to
rehabilitate a structure that is owned by
a primarily religious organization. only
if;

(i) The structure (or portion of the
structure) that is to be rehabilitated with
HUD assistance has been leased to a
wholly secular private nonprofit
organization that will serve as the
project sponsor, or to the recipient

(ii) The HUD assistance will be
provided to the project sponsor orto the
recipient to make the improvements.
rather than to the primarily religious
organization;

(iil The leased structure will be used
exclusively for secular purposes
available to all persona regardless of
religions;

(iv) The lease payments provided to
the primarily religious organization do
not exceed the fair market rent of the
structure without the rehabilitation;

(v) The cost of iprovements that
benefit any portion of the structure that
is not used for the provision of
permanent housing assisted under this
Part will be allocated to and paid for by
the primarily religious organization, and

(vi The primarily religious
organization agrees that if the project
sponsor or the recipient does not retain
the use of the leased premises for
wholly secular purposes for the useful
life of the improvements, the primarily
religious organization will pay an
amount equal to the residual value of
improvements to the project sponsor or
recipient that will remit the amount to
HUD.

(3) Assistance to a wholly secular
private nonprofit organization
established by a primarily religious
organization. {i) If a primarily religious
organization is foreclosed from direct
participation as a project sponsor under
the requirements set forth in paragraph
(b)(2) of this section, the primarily
religios organization may establish a
wholly secular private nonprofit
organization to serve as the project
sponsor under this part.

(A) The wholly secular organization
must agree to provide housing and
supportive services in a manner that is
free from religious influences and in
accordance with the principles set forth
in paragraph (b)(1)(i) of this section.

(B] The wholly secular organization
may enter into a contract with the
primarily religious organization to
provide supportive services for the
project. In such a case, the primarily
religious organization must agree in the
contract to carry out its contractual
responsibilities in a manner free from
religious influences and in accordance
with the principles set forth in
paragraph (b)(tl(i) of this section.

(C) The acquisition and rehabilitation
grants are subject to the requirements of
paragraph (b)(2) of this section.

(ii) HUD will not require the primarily
religious organization to establish the
wholly secular organization before the
selection of the application. In such a
case, the applicant must name the
wholly secular organization as the
project sponsor in the application.. In

determining whetber the wholly secular
organization is financially responsible.
the appcant may consider the primarily
religious organization's financial
responsibility and its commitment to
provide appropriate resources to the
project sponsor upon its formation. The
project sponsms capacity to provide
housing and supportive services to
handicapped homeless persons may be
used on the primarily religious
organization's capacity and its
commitment to provide appropriate
resources to the project sponsor after its
formation. The requirement with regard
to site control, described in
§ 578.210(b](12l of this part, may be
satisfied if the applicant demonstrates
that the primarily religious organization
has site control and has a commitment
to transfer control of the site to the
recipient or the project sponsor
following selection. Since the wholly
secular organization will not be in
existence at the time of the application,
it will be required to demonstrate that it
meets the definition of a private
nonprofit organization, described in
§ 578.5 of this part. If such an
application is selected for funding, the
obligation of funds will be conditioned
upon the compliance with these
requirements-

§ 578.130 Matc1gn requirements.

Cal GeneraL The recipient must match
the funding provided by HUD for grants
for acquisition, rehabilitation, and new
construction with an equal amount of
resources from non-Federal sources.
(Funds from Commnity Development
Block Grants and Community Services
Block Grants are considered non-
Federal sources.)

(b) Cash resources. The matching
calculation may include cash resources
provided to the permanent housing by
the recipient, local governments, private
resources, and resident rent.

Cc) "In-kind" contributions. The
matching calculation may include the
following "in-kind" contributions:

(1) Tune and services contributed by
volunteers to carry out the permanent
housing program at the value of $10 an
hour, except that donated professional
services (i.e., services ordinarily
performed by donors for payment. such
as services of health care professionals,
that are equivalent to services they
provide in their occupations) may be
counted at the customary charge for the
services provided;

(2) The value of contributions of
materials or contributions of existing
structures, or parts of structures, in the
following manter.
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{i) Contributions of materials and
supplies;

(ii) A contribution of a fee ownership
in a structure, to the extent of the fair
market value of the structure or portion
of the structure to be used for permanent
housing, except to the extent funds
under this part are not being used to
finance acquisition of the structure; and

(iii) A contribution of a leasehold
interest in a structure, to the extent of
the fair rental value of the structure or
portion of the structure to be used for
permanent housing, except to the extent
funds under this part are not being used
to finance lease payments for the
structure.

(d) Maintenance of effort. State or
local government funds used in the
matching contribution are subject to the
maintenance of effort requirements
described at § 578.125(a) of this part.

§ 578.135 Assistance under other HUD
programs.

(a) Supplemental assistance. HUD
will permit recipients to use any
assistance that may be awarded under
the Emergency Shelter Grants program
(24 CFR part 576) or Supplemental
Assistance for Facilities to Assist the
Homeless program (24 CFR part 579) in
conjunction with assistance awarded
under this part.

(b) Ineligible projects. HUD will not
assist a project under this part if the
project involves a structure that is
assisted, or residents of the structure
will receive assistance, under the U.S.
Housing Act of 1937; section 202 of the
Housing Act of 1959; section 221(d)(3)
(BMIR) or section 236 of the National
Housing Act; section 101 of the Housing
and Urban Development Act; section
811 of the National Affordable Housing
Act; or subtitle F, title IV of the Stewart
B. McKinney Homeless Assistance Act.

(c) HUD-ownedproperties. (1) HUD
will make HUD-owned single family
properties in its inventory available to
applicants or potential applicants for
acquisition grants to purchase for use as
permanent housing for handicapped
homeless persons. To obtain these
properties, applicants may request a
listing of available properties from the
HUD field office, Property Disposition
Branch. If an applicant wishes to
purchase a property or properties, it
must enter into a lease-option agreement
with HUD. Under the terms of the
agreement, HUD will lease the property
to the applicant for up to six months for
one dollar. The lease-option agreement
will state that the applicant may
purchase the property at a stated price
during the lease period. Except as
provided in paragraph (c)(2) of this
section, an applicant leasing property

under this section may not sublease or
otherwise occupy the property until
after closing of the sale. During the lease
period, applicants will be responsible
for all taxes, utilities, and maintenance,
excluding hazard insurance. Applicants
demonstrating a lease-option agreement
at the time their application for
assistance is filed will be regarded as
having site control of the property under
§ 578.210(b)(12) of this part. If the option
is not exercised, the lease-option
agreement will expire at the end of six
months, and the property will be
returned to HUD's inventory, unless an
extension of time is authorized by HUD.

(2) An applicant may be allowed to
sublease the property to the homeless
while its application for assistance
under this part is pending if the
applicant demonstrates to HUD's
satisfaction that it has the ability, iri the
event its application is not approved, to
continue in a lease arrangement with
HUD beyond the six-month lease term
under the requirements of subpart E of
24 CFR part 291.

Subpart C-Comprehensive Housing
Affordability Strategy

§ 578.150 Comprehensive housing
affordability strategy.

(a) State applicants. Assistance may
not be made available under this part to
a State, State housing finance agency, or
other State agency unless the applicant
has submitted certifications, by the
official responsible for submitting the
Comprehensive Housing Affordability
Strategy, that the proposed activities are
consistent with the housing strategy and
that the jurisdiction is following its
HUD-approved CHAS.

(b) Indian tribes. (1) Before October 1,
1992, assistance may not be made
available under this part to an Indian
tribe unless the tribe has either:

(i) Submitted a certification of
consistency with a biennial
Comprehensive Homeless Assistance
Plan (CHAP), as described in 24 CFR
part 90, which was approved by HUD
during Fiscal Year 1991, and a
certification that it is following the
CHAP; or

(ii) Completed an application form
that demonstrates how the proposed
project will contribute to a
comprehensive approach for expanding
the supply of affordable housing within
the tribe's jurisdiction, and submitted a
certification that the tribe is following
the strategy outlined in the application.

(2) After October 1, 1992, assistance
may not be made available under this
part unless the tribe has completed an
application form that demonstrates how
the proposed project will contribute to a

comprehensive approach for expanding
the supply of affordable housing within
the tribe's jurisdiction, and submitted a
certification that the tribe is following
the strategy outlined in the application.
Subpart D-Appllcation and Selection
Process

§ 578.200 Notice of fund availability.
When funds are made available for

assistance for permanent housing, HUD
will publish a notice of fund availability
in the Federal Register in accordance
with the requirements of 24 CFR part 12.
The notice will:

(a) Give the location for obtaining
application packages, which will
provide specific application
requirements and guidance;

(b) Specify the time and the place for
submitting completed applications;

(c) State the amount and status of
funding available under the notice;

(d) Describe the factors relative to
each ranking criterion contained in
§ 578.215 of this part. and indicate the
weight or relative importance of the
ranking criteria as they will be applied
to the funding round announced in the
notice;

(e) Specify the timing and conditions
for curing technical deficiencies in a
reviewed application;

(f) Provide a checklist of application
submission requirements, including
certifications;

(g) Announce any separate funding
competitions under § 578.205(b) of this
part, including the categories of
permanent housing projects that will be
subject to the separate funding
competitions and the amount of funding
available in each funding category; and

(h) Provide other appropriate program
information and guidance, including
purpose, authority, and eligibility.

§ 578.205 Selection process.
(a) Selection process. The selection

process for assistance under this Part
consists of the following stages:

(1) Reviewing applications for
eligibility (see § 578.210 of this part);

(2) Ranking applications (see § 578.215
of this part);

(3) Final selection (see § 578.225 of
this part).

(b) Prohibition of disclosure of
selection information. The selection
process for assistance under this part is
subject to the prohibition of covered
selection information regarding the
selection process, as described in 24
CFR part 4. Applicants for or recipients
of assistance who have received
covered selection information may be
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subject to sanctions, as determined to be
appropriate.

§ 578.210 Application requirements.
(a) Application. To be considered for

assistance under this part, applications
for assistance must be filed in the form
prescribed by HUD under this section,
must meet the requirements of this part,
and must be submitted within the time
period established by HUD in the notice
of funds availability under § 578.200 of
this part. HUD reserves the right to
reject applications where the applicant
or project sponsor has an outstanding
obligation to HUD that is in arrears or
for which a payment schedule has not
been agreed to, or whose response to an
audit finding is overdue or
unsatisfactory.

(b) Application contents. At a
minimum, HUD will require applications
to contain:

(1) Project sponsor data, including
identity, description of past experience,
and information on eligibility to receive
assistance and financial responsibility.
Where the project sponsor is a private
nonprofit organization, the applicant
must demonstrate that the project
sponsor has been approved by an
authorized official of the State as to
financial responsibility.

(2) The type or types of assistance
requested and the amount of funds
requested for each type.

(3) A description of the proposed
project, including information regarding:

(i) The property to be used, any
proposed acquisition, rehabilitation, or
new construction, and the estimated
costs of those activities and how
permanent housing funds are proposed
to be used; the estimated value, as
determined by an appraisal, of the
structure if the fair market value of the
structure is to be used as a source of
matching funds, or the estimated value,
as determined by an appraisal, of the
fair rental value of the structure if that
value is to be used as a source of
matching funds;

(ii) The supportive services to be
offered to the residents and the method
by which such services will be provided,
and plans for monitoring and evaluating
such services; and

(iii) An estimated annual cash budget
of operating costs and supportive
services costs for a 5-year period.

(4] A description of the characteristics
(to include racial and ethnic data) of the
handicapped homeless population that
will occupy the permanent housing and
the number of individuals proposed to
be served.

(5) An assessment of how the
proposed permanent housing would

meet the needs of handicapped
homeless persons in the State.

(6) Evidence of the public and private
resources expected to be made available
to meet the recipient share and matching
requirements of § § 578.117 and 578.130
of this part.

(7) A certification from the public
official responsible for submitting the
Housing Affordability Strategy,
described in § 578.150 of this part,
stating that the proposed project is
consistent with the applicable housing
strategy.

(8) For applications requesting grants
for acquisition, rehabilitation, or new
construction, an assurance satisfactory
to HUD that the project will be operated
for not less than 10 years for the purpose
specified in the application.

(9) For applications requesting grants
for operating costs or supportive
services costs but not for acquisition,
rehabilitation, or new construction, an
assurance satisfactory to HUD that the
permanent housing will be operated for
the purpose specified in the application
for the year for which such assistance is
provided.

(10) A letter of participation from an
authorized official of the applicant
containing assurances that the applicant
will promptly transmit assistance to the
project sponsor and will facilitate the
provision of necessary supportive
services to the residents of the project.

(11) A designation of the State (or
tribal) agency responsible for the
provision of services to handicapped
persons that will assist the applicant in
fulfilling the applicant's responsibilities
under this part.

(12) Evidence that the applicant or
project sponsor has control of the site or
sites involved (i.e., deed or other proof
of ownership, lease, option to purchase
or lease), or reasonable assurance that
the applicant or project sponsor will
have control of the site or sites not later
than 6 months after notification of a
grant. "Reasonable assurances" must be
satisfied by identification of a suitable
site and evidence that the applicant or
project sponsor is engaged in
negotiations for the purpose of gaining
control of the identified site.

(13) Evidence that the resources to
carry out permanent housing assisted
activities will be available, and
evidence that resources are available to
carry out activities that are not
permanent housing assisted but are
essential to the acquisition,
rehabilitation, or new construction of
any facility that will contain permanent
housing assisted programs.

(14) (i) A written statement from the
unit of general local government in
which the permanent housing is

proposed to be located that the
proposed use of the site is permissible
under applicable zoning ordinances and
regulations or other evidence that the
use of the project site is permissible
under applicable zoning ordinances and
regulations; (ii) or a statement from the
applicant describing the proposed
actions necessary to make the use of the
site permissible under applicable zoning
ordinances and regulations, with
evidence that there is a reasonable basis
to believe that the proposed zoning
actions will be completed successfully
and within 4 months following
submission of the application; (iii) or
proof that a lawsuit or a HUD complaint
related to the proposed site has been
filed challenging the legality of current
zoning ordinances or regulations under
the Fair Housing Act.

(15) An assurance that the applicant
as the State will assume all the
environmental review responsibility that
would otherwise be performed by HUD
under 24 CFR part 50 as the responsible
Federal official under the National
Environmental Policy Act of 1969
(NEPA) and related authorities (see
§ 578.220 of this part for a full discussion
of the environmental review
requirements for applicants under this
part).

(16) If the applicant plans to provide
family violence prevention or treatment
services with assistance under this part,
a certification that the applicant will
develop and implement procedures to
ensure confidentiality of records
pertaining to any individual receiving
such services, and that it will not make
public the address or location of any
permanent housing used as a family
violence shelter without the written
authorization of the person or persons
responsible for the operation of the
facility.

(17) For applications requesting grants
for acquisition, rehabilitation, or new
construction, evidence that the proposed
sites are accessible to supportive
services and transportation.

(18) Other certifications, information,
or data as prescribed by HUD in the
application package, including
disclosures required by 24 CFR part 12.

(c) Waiver of site control. HUD may
waive, on a case-by-case basis, the
requirement that the applicant have site
control where:

(1) The homeless families or
individuals served own or control, or
will eventually own or control, the site:

(2) The applicant does not request
funds for acquisition, rehabilitation, or
new construction;

(3) The applicant commits to provide
comprehensive supportive services
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appropriate to the needs of the
population to be served- and

(4) The applicant commits to begin
providing assistance to at least one
homeless family or individual within 60
days of the date of execution of the
grant agreement by HUD.
(Approved by the Office of Management and
Budget under OMB Control Number 2506-
0112.)

§ 578.215 Ranking criteria for applicants.
(a) In general. Applications will be

assigned a rating score and placed in
ranked order, based upon the criteria
described in paragraph (b) of this
section and described in more detail in
the Notice of Funds Availability
published in the Federal Register at the
beginning of each program funding
round.

(b) Criteria. HUD will award points
and rank applications for assistance
based on the following criteria:

(1) Project sponsor capacity;
(2) Innovative quality of proposal:
(3) Need for permanent housing in the

area to be served:
(4) Delivery of supportive services;
(5) Matching resources for acquisition.

rehabilitation, or new construction in
excess of the required minimum;

(6) Recipient share of supportive
services and operating costs in excess of
the required minimum:

(7) Cost effectiveness;
(8) Project quality;
(9) Other criteria as determined by the

Secretary.

§ 578.217 Application and selection
process for renewal grants.

(a) General. To be considered for
renewal funding for operating costs and
supportive services, recipients must
submit a request for such funding, in the
form specified by HUD, to the local
HUD field office serving the area in
which the permanent housing is located.
In order to assure the uninterrupted flow
of supportive services and operating
funds to recipients, the request must be
submitted within three months after the
start of the recipient's final operating
year of funding under the initial grant.

(b) HUD review. Staff in the local
HUD field office in which the permanent
housing is located will evaluate the
recipient's performance in the previous
year(s) against the plans projected, and
committed to, in the initial application
for assistance, as amended. In
particular, HUD will consider whether
the recipient is serving a homeless
population. whether the recipient has
shown adequate progress as evidenced
by the timely expenditure of funds, and
whether the recipient has a successful
record of maximizing each resident's

ability to live independently within the
permanent housing. In determining the
recipient's success in maximizing each
resident's ability to live independently,
consideration will be given to the level
and type of problems of residents and
the services that have been provided in
response to these problems. HUD will
also review the proposed budget for the
renewal period and documentation for
the recipient's share of costs for the
initial renewal year.

§ 578.220 Environmental review.
(a) Generally. (1) The environmental

effects of each application must be
assessed in accordance with the
provisions of the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321) and related
environmental laws and authorities
listed in HUD's implementing
regulations in 24 CFR part 58.

(2) Environmental regulations provide
for certain categorical exclusions under
NEPA and set conditions under which
excluded activities may be determined
exempt from all environmental review
requirements. In cases where proposed
assistance and matching contributions
solely involve operating costs for
facilities or the provisions of supportive
services, and the structures and sites
involved in the permanent housing meet
the program requirements of this part,
these activities are categorically
excluded by regulation and may be
determined fully exempt from
environmental review.

(b) Responsibility for review. (1)
Applicants must assume responsibility
for environmental review,
decisionmaking, and action for each
application for assistance, in
accordance with the procedural
provisions of the NEPA and related
environmental laws and authorities
defined in HUIs implementing
regulations in 24 CFR part 58.

(2) An applicant must include in Its
application an assurance that the
applicant will assume all the
environmental review responsibility that
would otherwise be performed by HUD
as the responsible Federal official under
NEPA and related authorities listed in
24 CFR 58.5, including acceptance of
jurisdiction of the Federal courts.

(3) The assumption of legal
responsibility by applicants does not
preclude the applicant's arranging for
the conduct of technical reviews by
cooperating local governments having
an established technical capability, e.g.,
metropolitan cities in which the project
is proposed to be located. The applicant
under such arrangements must
Independently evaluate information
submitted and assume responsibility for

Its accuracy, scope, and content; meet
legal requirements attached to the
Release of Funds by HUD; determine the
completeness of the review; meet any
requirements for consultation, as
applicable, under 24 CFR 58.5
authorities: and assure the completion of
any mitigation measures resulting from
technical review or from State
consultations. The arrangements
described in this paragraph are in
addition to the ability of the applicant to
adopt relevant and adequate prior
reviews conducted by HUD or another
governmental entity if the reviews meet
the particular requirements of the
Federal environmental law or authority
under which they would be adopted,
and only under certain conditions (e.g., a
determination that no environmentally
significant changes have occurred since
the review was done).

(c) Timing of review process and
restriction on release of funds. (1) An
applicant need not complete the review
until a reasonable time after HUD has
approved the application. In such cases,
the award is subject to completion of the
environmental responsibilities set out in
24 CFR part 58 within a reasonable time
period after notification of the award.
(This provision does not preclude the
applicant from enclosing its
environmental certification and Request
for the Release of Funds with Its
application.)

(2) Upon completion of the
requirements in part 58 of this title,
applicants must certify the completion
and submit a Request for Release of
Funds. This submission is not required
in cases in which the applicant
determines in accordance with 24 CFR
58.34(a) (IH10 that its program
components are totally exempt.

(3) HUD will not release funds for a
permanent housing project if the
recipient, project sponsor, or any other
party commits permanent housing funds
(i.e., incurs any costs or expenditures to
be paid or reimbursed with such funds)
before the grantee submits and HUD
approves its Request for Release of
Funds (when such submission is
required).

(d) Location of permanent housing in
floodplains. Applications for permanent
housing that is to be acquired,
rehabilitated, or assisted with
permanent housing funds and that Is
located in any 100-year floodplain, as
designated by the Federal Emergency
Management Agency (FEMA), are
subject to the floodplain review
requirements of Executive Order 11988,
Floodplain Management (May 24, 1977).
Executive Order 11988 review, as
referenced under part 58 of this title, is

491
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to be performed during the
environmental review.
(Approved by the Office of Management and
Budget under OMB Control Number 2506-
0112)

§ 578.225 Final selection.
(a) Selection for funding. In the final

stage of the selection process, the
highest-ranked applications will be
selected for funding in accordance with
their ranked order to the extent funds
are available, as determined under
§ 578.215 of this title.

(b) Ties between applicants. In the
event of a tie between applicants, HUD
will use delivery of supportive services
and the need for the project to
determine which application should be
selected for funding.

(c) Procedural errors. If HUD makes a
procedural error in a funding
competition that, when corrected, would
result in awarding sufficient points to
warrant funding of an otherwise eligible
applicant, HUD will award a grant as
sufficient funds become available.

Subpart E-Program Requirements

§ 578.300 Grant agreement.
(a) General. The duty to provide

permanent housing in accordance with
the requirements of this part will be
incorporated in a grant agreement
executed by HUD and the recipient.

(b) Enforcement. HUD will enforce the
obligations in the grant agreement
through such action as may be
appropriate.

§ 578.305 General operation.
(a) State and local requirements. Each

recipient of assistance under this part
must provide safe and sanitary housing
that is in compliance with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the jurisdiction in which
the housing is located regarding the
condition of the structure and the
operation of the housing.

(b) tt ubitability standards. Except for
such variations as are proposed by the
locality and approved by HUD,
permanent housing must meet the
following requirements:

(1) Structure and materials. The
structures must be structurally sound so
as not to pose any threat to the health
and safety of the occupants and so as to
protect the residents from the
environment.

(2) Access. The housing must be
accessible and capable of being utilized
without unauthorized use of other
private properties. Structures must
provide alternate means of egress in
case of fire.

(3) Space and security. Each resident
must be afforded adequate space and
security for themselves and their
belongings. Each resident must be
provided an acceptable place to sleep.

(4) Interior air quality. Every room or
space must be provided with natural or
mechanical ventilation. Structures must
be free of pollutants in the air at levels
that threaten the health of residents.

(5) Water supply. The water supply
must be free from contamination.

(6) Sanitary facilities. Residents must
have access to sufficient sanitary
facilities that are in proper operating
condition, may be used in privacy, and
are adequate for personal cleanliness
and the disposal of human waste.

(7) Thermal environment. The housing
must have adequate heating and/or
cooling facilities in proper operating
condition.

(8) Illumination and electricity. The
housing must have adequate natural or
artificial illumination to permit normal
indoor activities and to support the
health and safety of residents. Sufficient
electrical sources must be provided to
permit use of essential electrical
appliances while assuring safety from
fire.

(9) Food preparation and refuse
disposal. All food preparation areas
must contain suitable space and
equipment to store, prepare, and serve
food in a sanitary manner.

(10) Sanitary condition. The housing
and any equipment must be maintained
in sanitary condition.

(c) Meals. Each recipient of assistance
under this part must provide meals or
meal preparation facilities for residents.

(d) Ongoing assessment of supportive
services. Each recipient of assistance
under this part must conduct an ongoing
assessment of the supportive services
required by the residents of the project
and make adjustments as appropriate.

(e) Residential supervision. Each
recipient of assistance under this part
must provide any residential supervision
determined by HUD as necessary to
facilitate the adequate provision of
supportive services to the residents of
the housing throughout the term of the
commitment to operate permanent
housing. Residential supervision may
include the employment of a full- or
part-time residential supervisor with
sufficient knowledge to provide or to
supervise the provision of supportive
services to the residents.

(f) Records and reports. Each recipient
of assistance under this part must keep
any records and make any reports
(including those pertaining to race,
ethnicity, gender, and handicap status
data) that HUD may require within the
timeframe required.

(g) Annual assurances. Recipients
who receive assistance only for
operating costs or supportive services
costs must provide an annual assurance
for each year such assistance is received
that the project will be operated for the
purpose specified in the application.

(Approved by the Office of Management and
Budget under OMB Control number 2506-
0112)

§ 578.310 Term of commitment;
repayment of grants; conversion of
advances to grants.

(a) General. All recipients receiving
assistance for acquisition, rehabilitation,
or new construction must agree to
operate the permanent housing in
accordance with this part for a term of
at least 10 years from the date of initial
occupancy.

(b) Repayment of grant. If the facility
is not operated as permanent housing
for 10 years following the date of initial
occupancy, HUD may require repayment
of all or part of the grant used for
acquisition, rehabilitation, or new
construction. In order to make this
determination, HUD will review
documentation submitted by the
recipient describing why the facility will
not continue to be used for permanent
housing, what the new use of the facility
will be, whether an alternative site has
been identified, and any other
information HUD should consider.

(c) Prevention of undue benefits. If a
facility acquired, rehabilitated, or newly
constructed with funds under this part is
sold 6r otherwise disposed of during the
20-year period following the date of
initial occupancy, all proceeds from the
sale or disposition should be used to
provide supportive housing or for the
direct benefit of low income persons.
Any other proposed use of sale proceeds
must be submitted to HUD with
appropriate documentation for a
determination whether repayment of all
or a portion of the grant will be required
to prevent undue benefits to the
recipient.

(d) Conversion of advances to grants.
All acquisition and rehabilitation
advances awarded under this part
before [insert effective date of rule] are
converted to grants, which are subject to
the provisions of paragraphs (b) and (c)
of this section.

§ 578.315 Displacement, relocation, and
acquisition.

(a) Minimizing displacement.
Consistent with the other goals and
objectives of this part, recipients and
project sponsors must assure that they
have taken all reasonable steps to
minimize the displacement of persons
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(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of permanent housing assisted
under this part.

(b) Relocation assistance for
displaced persons. A displaced person
(defined in paragraph (f) of this section)
must be provided relocation assistance
at the levels described in, and in
accordance with, the requirements of
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 (URA) (42 U..S.C. 4601-4655) and
implementing regulations at 49 CFR part
24.

(c) Real property acquisition
requirements. The acquisition of real
property for a permanent housing
project is subject to the URA and the
requirements described in 49 CFR part
24, subpart B.

(d) Responsibility of recipient. (1) The
recipient must certify (i.e., provide
assurance of compliance) that it will
comply with the URA, the regulations at
49 CFR part 24, and the requirements of
this section, and must ensure such
compliance notwithstanding any third
party's contractual obligation to the
recipient to comply with these
provisions.

(2) The cost of required relocation
assistance is an eligible project cost in
the same manner and to the same extent
as other project costs. Such costs also
may be paid for with local public funds
or funds available from other sources.

(3) The recipient must maintain
records in sufficient detail to
demonstrate compliance with provisions
of this section.

(e) Appeals. A person who disagrees
with the recipient's determination
concerning whether the person qualifies
as a "displaced person," or the amount
of relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient. A low-income person who is
dissatisfied with the recipient's
determination on his or her appeal may
submit a written request for review of
that determination to the HUD field
office.

(f) Definition of displaced person. (1)
For purposes of this section, the term
"displaced person" means a person
(family, individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property permanently
as a direct result of acquisition,
rehabilitation, or demolition for a
permanent housing project assisted
under this part. This includes any
permanent, involuntary move for an
assisted project, including any
permanent move from the real property
that is made:

(i) After notice by the recipient,
project sponsor, or property owner to
move permanently from the property, if
the move occurs on or after the date that
the recipient submits to HUD an
application for assistance that is later
approved and funded;

(ii) Before the submission of the
application to HUD, if the recipient or
HUD determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
permanent housing project; or

(iii) By a tenant-occupant of a
dwelling unit, if any one of the following
three situations occurs:

(A) The tenant moves after the
execution of the agreement between the
recipient and HUD and the move occurs
before the tenant is provided written
notice offering him or her the
opportunity to lease and occupy a
suitable, decent, safe and sanitary
dwelling in the same building/complex
under reasonable terms and conditions,
upon completion of the project. Such
reasonable terms and conditions must
include a monthly rent, including
estimated average monthly utility costs,
that do not exceed the greater of:

(1) The tenant's monthly rent before
execution of the agreement between the
recipient and HUD and estimated
average monthly utility costs; or

(2) 30 percent of gross household
income; or

(B) The tenant is required to relocate
temporarily, does not return to the
building/complex, and either

(1) The tenant is not offered payment
for all reasonable out-of-pocket
expenses incurred in connection with
the temporary relocation or

(2) Other conditions of the temporary
relocation are not reasonable; or

(C) The tenant is required to move to
another dwelling unit in the same
building/complex but is not offered
reimbursement for all reasonable out-of-
pocket expenses incurred in connection
with the move, or other conditions of the
move are not reasonable.

(2) Notwithstanding the provisions of
paragraph (f)(1) of this section, a person
does not qualify as a "displaced person"
(and is not eligible for relocation
assistance under the URA or this
section), if:

(i) The person has been evicted for
serious or repeated violation of terms
and conditions of the lease or
occupancy agreement, violation of
applicable Federal, State or local law, or
other good cause, and HUD determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;

(ii) The person moved into the
property after the submission of the

application and, before signing a lease
and commencing occupancy, was
provided written notice of the project,
its possible impact on the person (e.g.,
the person may be displaced,
temporarily relocated, or suffer a rent
increase) and the fact that the person
would not qualify as a "displaced
person" (or for any assistance provided
under this section) as a result of the
project.

(iii) The person is ineligible under 49
CFR 24.2(g)(2); or

(iv) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demolition
for the permanent housing project.

(3) The recipient or sponsor may, at
any time, request HUD to determine
whether a displacement is or would be
covered by this section.

(g) Definition of initiation of
negotiations. For purposes of
determining the formula for computing
the replacement housing assistance to
be provided to a residential tenant
displaced as a direct result of privately
undertaken rehabilitation, demolition, or
acquisition of the real property, the term
"initiation of negotiations" means the
execution of the agreement between the
recipient and HUD.

§ 578.320 Resident rent
Each resident of permanent housing

assisted under this Part must pay as rent
an amount determined in accordance
with section 3(a) of the United States
Housing Act of 1937. Under section 3(a),
each resident must pay as rent the
highest of:

(a) 30 percent of the family's monthly
adjusted income (adjustment factors
include the number of people in the
family members, medical expenses, and
child care expenses);

(b) 10 percent of the family's monthly
income; or

(c) If the family is receiving payments
for welfare assistance from a public
agency and a part of the payments,
adjusted in accordance with the family's
actual housing costs, is specifically
designated by the agency to meet the
family's housing costs, the portion of the
payments that is designated.

§ 578.325 Sites and number of residents.
(a) Site. Each facility must be either a

home designed solely for housing
handicapped persons or dwelling units
in a multi-family rental buildig, a
condominium project, or cooperative
project. Not more than one home may be
located on any one site, and no such
home may be located on a site ,
contiguous to another site containing
such a home.
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(b) Number of residents. (1) If the
permanent housing consists of dwelling
units in a multifamily rental building,
condominium, or cooperative, no more
than eight handicapped homeless
persons and their families may reside in
such structure (or 16 such persons and
their families if no more than 20 percent
of the units in the structure are
designated for such persons).

(2) If the permanent housing is a group
home, no more than eight handicapped
homeless persons may reside in the
group home, and the families of the
handicapped homeless persons may not
reside there.

(c) Neighborhood integration. Each
permanent housing facility must be
integrated into the neighborhood in
which it is located. Indicators of
neighborhood integration include:

(1) Plans for resident participation in
neighborhood activities and institutions;
and

(2) Use of a structure for permanent
housing that is in keeping with the
general scale of residential structures in
the neighborhood.

(d) Waiver. HUD may waive, on a
case-by-case basis, the limitation on
residents contained in paragraph (b) of
this section if the applicant
demonstrates that local market
conditions dictate the development of a
larger project, and that a larger project
will achieve the neighborhood
integration objectives of the program
within the context of the affected
community.

§ 578.330 Flood Insurance.
(a) The Flood Disaster Protection Act

of 1973 (42 U.S.C. 4001-4128) prohibits
the approval of applications for
assistance for acquisition or
construction (including rehabilitation)
for permanent housing located in an
area identified by the Federal
Emergency Management Agency
(FEMA) as having special flood hazards,
unless:

(1) The community in which the area
is situated is participating in the
National Flood Insurance Program (see
44 CFR parts 59 through 79), or less than
a year has passed since FEMA
notification regarding such hazards; and

(2) Flood insurance is obtained as a
condition of approval of the application.

(b) Applicants with permanent
housing located in an area identified by
FEMA as having special flood hazards
are responsible for assuring that flood
insurance under the National Flood
Insurance Program is obtained and
maintained.

§ 578.335 Applicability of other Federal
requirements.

Use of assistance provided under this
part must comply with the following
additional requirements:

(a) Nondiscrimination and equal
opportunity. The nondiscrimination and
equal opportunity requirements that
apply to the permanent housing program
are discussed below. Notwithstanding
the permissibility of proposals that serve
designated populations of handicapped
homeless persons, recipients and project
sponsors serving a designated
population of handicapped homeless
persons are required, within the
designated population, to comply with
these requirements for
nondiscrimination on the basis of race,
color, religion, sex, national origin, age,
familiar status, and handicap.

(1) The requirements of the Fair
Housing Act (42 U.S.C. 3601-19) and
implementing regulations at 24 CFR part
100; Executive Order 11063 (Equal
Opportunity in Housing) and
implementing regulations at 24 CFR part
107; and title VI of the Civil Rights Act
of 1964 (42 U.S.C. 2000d)
(Nondiscrimination in Federally
Assisted Programs) and implementing
regulations issued at 24 CFR part 1;

(2) The prohibitions against
discrimination on the basis of age under
the Age Discrimination Act of 1975 (42
U.S.C. 6101-07) and implementing
regulations at 24 CFR part 146, and the
prohibitions against discrimination
against handicapped individuals under
section 504 of the Rehabilitation Act of
1973 (29 U.S.C. 794) and implementing
regulations at 24 CFR part 8;

(3) The requirements of Executive
Order 11246 (Equal Employment
Opportunity) and the regulations issued
under the Order at 41 CFR chapter 60;

(4) The requirements of section 3 of
the Housing and Urban Development
Act of 1968, 12 U.S.C. 1701u
(Employment Opportunities for Lower
Income Persons in Connection with
Assisted Projects); and

(5) The requirements of Executive
Orders 11625, 12432, and 12138.
Consistent with HUD's responsibilities
under these Orders, recipients and
project sponsors must make efforts to
encourage the use of minority and
women's business enterprises in
connection with funded activities.

(6) If the procedures that the recipient
or project sponsor intends to use to
make known the availability of the
permanent housing are unlikely to reach
persons of any particular race, color,
religion, sex, age, national origin,
familial status, or handicap who may
qualify for admission to the housing, the
recipient or project sponsor must

establish additional procedures that will
ensure that such persons can obtain
information concerning availability of
the housing.

(7) The recipient must adopt
procedures to make available
information on the existence and
locations of facilities and services that
are accessible to persons with a
handicap and maintain evidence of
implementation of the procedures.

(8) The recipient must comply with the
new construction accessibility
requirements of the Fair Housing Act
and section 504 of the Rehabilitation Act
of 1973, and the reasonable
accommodation and rehabilitation
accessibility requirements of section 504
as follows.

(i) All new construction must meet the
accessibility requirements of 24 CFR
8.22 and, as applicable, 24 CFR 100.205.

(ii) Projects in which costs of
rehabilitation are 75 percent or more of
the replacement cost of the building
must meet the requirements of 24 CFR
8.23(a). Other rehabilitation must meet
the requirements of 24 CFR 8.23(b).

(b) Environmental. The National
Environmental Policy Act of 1969 and
the related authorities in 24 CFR part 58
are applicable to proposals under this
program.

(c) Applicability of OMB Circulars.
The policies, guidelines, and
requirements of OMB Circular Nos. A-
87 and A-102 (as set forth in 24 CFR part
85) apply to the acceptance and use of
assistance under the program by
governmental entities, and OMB
Circular Nos. A-110 and A-122 apply to
the acceptance and use of assistance by
private nonprofit organizations, except
the requirements of 24 CFR 85.24 are
modified by § 578.130 of this part, and
the requirements of 24 CFR 85.31 are
modified by § 578.310 of this part.

(d) Lead-basedpaint. Any residential
property assisted under this part
constitutes HUD-associated housing for
the purposes of the Lead Based Paint
Poisoning Prevention Act and is,
therefore, subject to 24 CFR part 35.

(e) Conflicts of interest. In addition to
conflict of interest requirements in OMB
Circular A-102 and 24 CFR part 85, no
person who is an employee, agent,
consultant, officer, or elected or
appointed official of the recipient, or the
project sponsor, that receives assistance
under the program, or who exercises or
has exercised any functions or
responsibilities with respect to assisted
activities, or who is in a position to
participate in a decisionmaking process
or gain inside information with regard to
such activities, may obtain a personal or
financial interest or benefit from the
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activity, or have an interest in any
contract, subcontract, or agreement with
respect thereto, or the proceeds
thereunder, either for himself or herself
or for those with whom he or she has
family or business ties, during his or her
tenure or for one year thereafter.

(f) Use of debarred, suspended, or
ineligible contractors. The provisions of
24 CFR part 24 apply to the employment,
engagement of services, awarding of
contracts, or funding of any contractors
or subcontractors during any period of
debarment, suspension, or placement in
ineligibility status.

(g) Audit. The financial management
systems used by recipients under this
program must provide for audits in
accordance with 24 CFR part 44. Project
sponsors are subject to the audit
requirements of OMB Circular A-133.
HUD may perform or require additional
audits as it finds necessary or
appropriate.

(h] Davis-Bacon Act. The provisions
of the Davis-Bacon Act do not apply to
this program.

(i) Drug and alcohol-free facilities.
Section 402 of the Stewart B. McKinney
Homeless Assistance Amendments Act
of 1988 requires recipients and project
sponsors of permanent housing assisted
under this part to administer, in good
faith, a policy designed to ensure that
the facility is free from the illegal use,
possession, or distribution of drugs or
alcohol by its residents. Recipients are
also subject to the requirements of
sections 5151-5160 of the Drug-Free
Workplace Act of 1988 and HUD's
implementing regulations at 24 CFR part
24.

Subpart F-Administration

§ 578.400 Obligation of funds,
amendments, and deobligation.

(a) Obligation offunds. When HUD
selects an application for funding and

notifies the applicant, it will obligate
funds to cover the amount of the
approved assistance under subpart B of
this part. The recipient will be expected
to carry out the permanent housing
activities as proposed in the application.

(b) Increases. After the initial
obligation of funds, HUD will not make
revisions to increase the amount
obligated.

(c) Amendment. HUD must
preapprove changes to an application
selected for funding.

(d) Deobligation. (1) HUD may
deobligate all or parts of grants for
acquisition, rehabilitation, or new
construction:

(i) If the actual total costs of
acquistion, rehabilitation, or new
construction are less than the total cost
anticipated in the application; or

(ii) If proposed activities for which
funding was approved are not begun
within nine months or residents do not
begin to occupy within 18 months after
grant execution.

(2)(i) HUD may deobligate the
amounts for annual operating costs or
supportive services costs in any year
based on any revisions to the recipient's
budget as originally approved.

(ii) HUD may deobligate the amounts
for annual operating costs or supportive
services costs if the proposed permanent
housing operations are not begun within
three months after the units are
available for occupancy.

(3) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated, and
other sanctions may be imposed.

(4) HUD may:
(i) Readvertise the availability of

funds that have been deobligated under
this section in a notice of fund
availability under § 578.200 of this part,
or

(ii) Award deobligated funds to the

selected applications previously
submitted in response to the most
recently published notice of fund
availability. Such selections will be
made in accordance with subpart D of
this part.

(e) Site control. HUD will recapture or
deobligate any award for assistance
under this part if the recipient is not in
control of a suitable site before the
expiration of one year after notification
of an award, unless previously waived
at the time of application under
§ 578.210(c) of this part. Evidence of site
control is satisfied by a deed, lease, or
executed contract of sale.

(f) Repayment of disbursed funds. If
necessary, HUD may require recipients
to repay funds that have already been
disbursed.

§ 578.405 Site change.

(a) General. A recipient may obtain
ownership or control of a suitable site
different from the one specified in its
application. Retention of an assistance
award is subject to the new site's
meeting all requirements under this part
for suitable sites.

(b) Increased costs. If the acquisition,
rehabilitation, or new construction costs
for the substitute site are greater than
the amount of the grant awarded for the
site specified in the application, the
recipient must provide for all additional
costs. If the recipient is unable to
demonstrate to HUD that it is able to
provide for the difference in costs, HUD
may deobligate the award of assistance.

Dated: November 11, 1991.
Anna Kondratas,
Assistant Secretary for Community Planning
andDevelopment.

[FR Doc. 92-45 Filed 1-3-92; 8:45 am]
ILUNG CODE 4210-29-M
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DEPARTMENT OF LABOR

Office of Federal Contract Compliance
Programs

41 CFR Part 60-250

RIN 1215-AA73

Affirmative Action Obligations of
Contractors and Subcontractors for
Disabled Veterans and Veterans of the
Vietnam Era; Amendment of the
Definition of Vietnam Era Veteran

AGENCY: Office of Federal Contract
Compliance Programs, Labor.
ACTION: Final rule.

SUMMARY: This regulation incorporates
a statutory change in the definition of
"veteran of the Vietnam era" as that
definition relates to Federal contractors'
and subcontractors' affirmative action
obligations with respect to such
veterans. The regulation amends the
current definition by extending the
coverage cut-off date to December 31,
1994.
EFFECTIVE DATE: December 31, 1991.

FOR FURTHER INFORMATION CONTACT:
Annie A. Blackwell, Director, Division of
Policy, Planning and Program
Development, Office of Federal Contract
Compliance Programs, room C-3325, 200
Constitution Avenue, NW., Washington,
DC 20210, telephone (202) 523-9430.
SUPPLEMENTARY INFORMATION: The
Veterans' Education and Employment
Programs Amendments of 1991 (Pub. L.
102-16) amended numerous laws
relating to veterans' benefits. Section 1
of Public Law 102-16 amends 38 U.S.C.
2011, the definitional section applicable,
inter alia, to veterans' affirmative action
coverage under the Vietnam Era
Veterans' Readjustment Assistance Act
of 1974 (38 U.S.C. 2012).

Prior to the enactment of Public Law
102-16, eligibility under 38 U.S.C. 2012
as a "veteran of the Vietnam era"
terminated on December 31, 1991. In
Public Law 201-16, Congress extended
the coverage cut-off date to December

31, 1994. Regulations issued by the
Office of Federal Contract Compliance
Programs (OFCCP) at 41 CFR part 60-
250 implement 38 U.S.C. 2012. The
regulation published today amends
OFCCP's definition of "veteran of the
Vietnam era," at 41 CFR 60-250.2, to
make it consistent with Public Law 102-
16.

Waiver of Proposed Rulemaking

This rule is nondiscretionary,
ministerial action which merely
incorporates, without change, a
statutory amendment into pre-existing
regulations. Publication in proposed
form serves no useful purpose, and
therefore is unnecessary within the
meaning of the Administrative
Procedure Act (5 U.S.C. 553(b)[B)). We,
therefore, find good cause to waive
notice of proposed rulemaking.

Effective Date

Pursuant to 5 U.S.C. 553(d) the
undersigned has determined that good
cause exists for waiving the customary
requirement for delay in the effective
date of a final rule for 30 days following
its publication. This determination is
based upon the fact that this rule is a
nondiscretionary, ministerial action
which merely incorporates, without
change, a statutory amendment into pre-
existing regulations.

Executive Order 12291

The Secretary of Labor has
determined that this is not a major rule
as defined in Executive Order 12291,
and thus a regulatory impact analysis is
not required.

Paperwork Reduction Act

Because this rule does not contain
information collection requirements, it is
not subject to approval by the Office of
Management and Budget pursuant to the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

List of Subjects in 41 CFR Part 60-250

Administrative practice and
procedure, Civil Rights, Employment,
Equal employment opportunity,
Government contracts, Government
procurement, Investigations, Veterans.

Signed at Washington, DC, on this 27th day
of December, 1991.
Lynn Martin,
Secretary of Labor.
Car M. Dominguez,
Assistant Secretary for Employment
Standards.
Leonard J. Biermann,
Acting Director, Office of Federal Contract
Compliance Programs.

For the reasons set forth above, 41
CFR part 60--250 is amended as set forth
below.

PART 60-250-[AMENDED]

1. The authority citation for part 60-
250 is revised to read as follows:

Authority: 38 U.S.C. 4211 and 4212; 29
U.S.C. 793; Executive Order 11758 (39 FR
2075, January 15,1974; 3 CFR 1971-1975
Comp. p. 841).

2. Section 60-250.2 is amended by
revising the definition "Veteran of the
Vietnam era" to read as follows:

§ 60-250.2 Definitions.

Veteran of the Vietnam era means a
person who:

(1) served on active duty for a period
of more than 180 days, any part of which
occurred between August 5, 1964, and
May 7, 1975, and was discharged or
released therefrom with other than a
dishonorable discharge, or

(2) was discharged or released from
active duty for a service-connected
disability if any part of such active duty
was performed between August 5, 1964,
and May 7, 1975. No veteran may be
considered to be a veteran of the
Vietnam era under this paragraph after
December 31, 1994.

[FR Doc. 91-31334 Filed 12-31-91; 12:40 pm]

BILLING CODE 4510-27-M
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DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Parts 58 and 72

RIN 1219-AA74

Permissible Exposure Limit for Diesel
Particulate

AGENCY: Mine Safety and Health
Administration, Labor.
ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Mine Safety and Health
Administration (MSHA] is in the early
stages of developing a permissible
exposure limit (PEL) for diesel
particulate to control miners' exposure
to diesel exhaust in the mining industry.
This notice raises major issues which
the Agency needs to consider with
respect to possible regulatory action
that would affect surface and
underground mines in the coal, metal,
and nonmetal mining sectors. The
Agency seeks comment on the need for
a standard, the specific regulatory
language appropriate for a standard, the
impact that various exposure limits
would have on small businesses, and
the need for recordkeeping and
reporting requirements. In addition,
comments are solicited on the need for a
medical surveillance or screening
program and on the use of respiratory
equipment.
DATE: All written comments should be
submitted by April 5, 1992.
ADDRESSES: Comments should be sent
to Patricia W. Silvey, Director, Office of
Standards, Regulations and Variances,
MSHA, 4015 Wilson Boulevard,
Arlington, Virginia 22203.
FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey, Director, Office of
Standards, Regulations and Variances,
MSHA (703) 235-1910.
SUPPLEMENTARY INFORMATION:

I. Background

On October 6,1987, MSHA published
in the Federal Register (52 FR 37381) a
notice of establishment of an advisory
committee on standards and regulations
for diesel-powered equipment in
underground coal mines. On January 5,
1988, (53 FR 169) the Secretary of Labor
appointed the advisory committee to
make recommendations for standards
and regulations related to the approval
and safe use of diesel-powered
equipment in underground coal mines.
The committee provided a collective
expertise not otherwise available to the
Secretary to address complex issues
associated with mining and diesel

powered equipment. The Committee
submitted its recommendations in July
1988, based on its 6-month review of
safety, health, and technical issues.
These recommendations incorporated a
three-tiered approach to reduce
potential safety and health hazards.

The first approach recommended that
all diesel equipment except for limited
class be approved for use in
underground coal mines. This approval
would involve both safety (e.g., fire
suppression systems) and health factors
(e.g., maximum exhaust emissions).

The second approach recommended
standards to address the safety aspects
of the use of diesel equipment. These
safety aspects included such concerns
as equipment maintenance, training of
mechanics, and the storage and
transport of diesel fuel.

The third approach recommended
standards to address the health aspects
surrounding the use of such equipment.
The committee emphasized the
importance of the health implications of
diesel exhaust relating to both the
gaseous and particulate components and
recommended that regulations be
promulgated for monitoring and
controlling the particulate. (The problem
of noxious gases will be addressed in
the air quality rulemaking, RIN 1219-
AA48.) The committee did not
recommend a specific level of exposure
to diesel particulate based on the
existing data and current available
technology for monitoring the amount of
diesel particulate in mining.

After considering the information
available in 1988, the advisory
committee was concerned that diesel
exhaust represents a probable risk for
causing human lung cancer. The
committee's report recommended that
MSHA regulate the use of diesels in
underground coal mines to protect the
health of miners by two means. First,
MSHA should implement a system to
control the amount of diesel particulate
where diesel equipment is used
underground. Second, the Secretary
should set in motion a mechanism
whereby a diesel particulate standard
can be set.

The committee made several research
proposals to the Secretary because they
recognized the difficulty in
implementing their recommendations
based on the body of scientific
knowledge that existed at the time of
the report. The committee recommended
that the Secretary request that the
National Institute for Occupational
Safety and Health (NIOSH) and the
Bureau of Mines (BOM) give the highest
priority to research in the development
of sampling methods and devices for
diesel particulate. In addition, the

committee concluded that in the
absence of adequate information
regarding diesel particulate exposure
levels at which health effects accrue,
more research is needed.

After the transmission of the
committee's report to the Secretary,
MSHA formally requested NIOSH to
perform a risk assessment for exposure
to diesel particulate and requested BOM
and NIOSH to develop sampling and
analytical methodologies for assessing
exposure to diesel particulate in mining
operations. Initiatives were also
undertaken to have BOM place a high
priority on conducting research toward
the control of diesel particulate and to
have MSHA test and evaluate the
technology available to measure and
control diesel particulate in the mining
environment, as well as characterize
occupational exposures to diesel
particulate.

As a result of these initiatives by the
Secretary, MSHA has received
additional documentation from NIOSH
and BOM. This documentation includes:

1. "An Exploratory Risk Assessment
of the Risk of Lung Cancer Associated
with Exposure to Diesel Exhaust Based
on a Study in Rats." R. Smith and L.
Stayner, Division of Standards
Development and Technology Transfer,
NIOSH, July 2, 1990. This study
employed the Armitage-Doll multi-stage
model to represent the relationship
between exposure to diesel exhaust and
the risk of lung tumors in rodents. The
results of the modeling were used to
produce quantitative estimates of the
risk of lung cancer in humans.

2. "Pollutant Levels in Underground
Coal Mines Using Diesel Equipment." B.
Cantrell, K. Rubow, W. Watts, and D.
Carlson, BOM, presented at the Society
of Mining Engineers, February 25,1991.
This report includes field testing data on
the personal diesel exhaust aerosol
sampler and an impact assessment on
the effects of diesel face haulage
equipment on air quality in mines.

3. "Control of Diesel Exhaust
Emissions." R. Waytulonis, BOM,
Proceedings of the Twenty-first Annual
Institute on Coal Mining Health, Safety,
and Research, 1990. This paper includes
a review of conventional work practices
and devices used to control diesel
exhaust emission, as well as a
discussion of new control techniques
being tested by the Bureau of Mines.

4. "Measurement of Coal Dust and
Diesel Exhaust Aerosols." K. Rubow, et
a., Proceedings of the VIIth
International Pneumoconiosis
Conference, NIOSH, 1988. This study
was conducted to determine the
effectiveness of size selective sampling
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as a measuring technique for diesel
aerosols used in underground coal
mines.

5. "Development of a Personal Diesel
Aerosol Sampler-Design and
Performance Criteria." B. Cantrell and
K. Rubow, Preprint No. 90-74, SME
Annual Meeting, Salt Lake City, Utah.
1990. This paper covers the design and
performance criteria used in developing
a personal diesel aerosol sampler.

In addition, MSHA has participated in
the development and publication of the
following documents pertaining to the
measurement of diesel particulate in
underground mines and the
determination of underground
occupational exposures to diesel
particulate:

1. "Development and Evaluation of a
Diesel Particulate Sampler." T. Tomb, R.
Haney, A. Gero, and P. Parobeck,
Symposium on Respirable Dust in the
Mineral Industries, October 17, 1990.
Included in this paper are the results of
an MSHA evaluation concerning diesel
particulate samplers developed by the
University of Minnesota and MSHA.
The evaluation was conducted under
laboratory conditions as well as in four
underground coal mines where diesel-
powered equipment is used.

2. "Evaluation of Personal Diesel
Particulate Samplers." R. Haney,
Proceedings of the 4th U.S. Mine
Ventilation Symposium Berkeley,
California, 1989. The report describes
the evaluation of a prototype impact on
sampling devices used to measure
submicron particulate levels in
underground coal mines.

3. "Diesel Particulate Exposures in
Underground Mines." R. Haney, Preprint
No. 90-40, Society for Mining,
Metallurgy, and Exploration, Inc., SME
Annual Meeting, Salt Lake City, Utah,
1990. This paper summarizes exposure
to diesel particulate from comparative
samples taken from various occupations
in both coal and metal/nonmetal mining.
In addition, the paper describes and
evaluates the accuracy and precision of
the instrumentation and analytical
methods used.

Other information pertaining to the
health risks associated with exposure to
diesel particulate is contained in the
following publications:

1. "Diesel Particulate Study." (Draft).
Emission Control Technology Division,
Office of Mobile Sources, Office of Air
and Radiation, U.S. Environmental
Protection Agency, October 1983. The
purpose of this study was to provide a
comprehensive assessment of the costs
and benefits associated with the control
of diesel particulate emissions and to
recommend a regulatory strategy for
such control.

2. "Air toxic Emissions and Health
Risks from Mobile Sources." J. Adler
and P. Carey, Air and Waste
Management Association Annual
Meeting, June 25,1989. This paper
focuses on all air carcinogens emitted
from motor vehicles for which EPA has
uriit risk estimates.

To ensure that all relevant
information is considered in the
development of a proposed rule, the
Agency is seeking further information on
the risk associated with exposure to
diesel particulate, the methodology
available for assessing occupational
exposures to diesel particulate, and the
technology available or under
development to reduce the
concentration of diesel particulate in the
mining environment. Upon completion of
a comprehensive analysis of the
comments and any other information
received in response to this advance
notice of proposed rulemaking
(ANPRM), MSHA plans to publish a
proposed rule to address the need to
adequately assure, on the basis of the
best available evidence, that no miner
will suffer material impairment of health
or functional capacity even if such miner
has regular exposure to the hazards of
diesel particulate for the period of his
working life. In addition to the
attainment of the highest degree of
health protection to the miner, other
considerations in this proposed rule will
be the latest available scientific data,
technological and economic feasibility
issues, and the Agency's experience
under its health regulations.

II. Public Participation

Interested parties are encouraged to
submit comments on any of the specific
issues identified for public comment and
on any other issues dealing with the
protection of miners from the hazards of
diesel particulate.

As part of this review and in addition
to the statutory requirements of the
Federal Mine Safety and Health Act of
1977, MSHA will also be evaluating its
proposed standards in accordance with
Executive Order 12291, the Regulatory
Flexibility Act, and the Paperwork
Reduction Act.

IllI. Specific Issues Identified for
Comment

As a diesel particulate standard
would affect the entire mining industry,
commenters should provide specific
justification, based upon particular
mining methods, practices, and
conditions, for their positions. Comment
is requested on the health effects,
technological and economic feasibility,
and provisions which should be
considered for inclusion in a diesel

particulate rule. Mine operators and
other interested parties should identify
and discuss both the quantifiable and
nonquantifiable potential benefits and
costs of compliance with various levels
of diesel particulate, the methods of
monitoring to measure exposure, the
duration and frequency of exposure, etc.
Economic information should include
capital, maintenance, and ongoing costs.
While MSHA requests comments on all
relevant diesel particulate issues, the
Agency is particularly interested in
comments on the following specific
issues.

1. Exposure Limit

What information is available
concerning the relationship between
working lifetime diesel particulate
exposure and a risk of lung cancer or
other biological response?

What level of risk should be used to
determine a permissible exposure limit
for diesel particulate?

What methology (absolute or relative
risk) should be used to arrive at the risk
relationship? How do factors such as
smoking and exposure to other
carcinogens affect this relationship?

How should the results of a
quantitative risk assessment be used in
arriving at an exposure limit?

Should all mines under MSHA
jurisdiction be subject to the same
exposure limit?

Should a short term exposure limit
(STEL) as well as a time weighted
average (TWA) permissible exposure
limit (PEL) be established?

Should MSHA set an action level for
occupational exposure to diesel
exhaust? What types of provisions
should be established in such a
standard? To what extent would these
provisions be met by current practices
in the mining and other industries, and
what would be their costs?

What effect does the environmental
background level of diesel particulate
have on diesel particulate exposure to
miners?

Are there individual components of
whole diesel exhaust that would better
indicate the carcinogenic hazard than
diesel particulate? If so, identify these
components.

2. Risk Assessment

In its quantitative risk assessment,
NIOSH relied on the Mauderly et al.
rodent study to estimate the lung cancer
risk to humans exposed to diesel
exhaust. NIOSH determined that this
study provided the best available data
for diesel exhaust risk assessment
because it had a long period of follow
up, several well-chararacterized '
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exposure concentrations, and a large
number of animals per exposure group.

Using the Armitage-Doll multistage
model, NIOSH found statistically
significant dose-response relationships
which were determined suitable for
estimating human risks at expected
human doses. However, several
comments and studies submitted to the
Department of Labor in other
rulemakings (e.g., methylene chloride
and 1,3-butadiene) have raised the issue
that the dose-response risk assessment
approach used by the Department and
other Federal agencies to estimate the
carcinogenic risk to humans may be
inappropriate. It is argued that this
method does not take into account the
metabolic differences between rodents
and humans when exposed to certain
toxic chemicals. These comments and
studies suggest that risk extrapolated
from test animals based on applied dose
methods may overestimate the cancer
risk.

The information acquired through this
ANPRM will aid MSHA in resolving the
uncertainties and in determining if
species differences should be
incorporated into NIOSH's model for
estimating cancer risks to humans
exposed to diesel exhaust.

Epidemlological Studies

To what extent do existing
epidemiological studies provide a
reliable estimate of the risk of lung
cancer from exposure to diesel
particulate? How reliable and valid are
the outcome data in each study?

What limitations should be applied to
interpreting the available
epidemiological studies? Should any of
the studies be excluded from
consideration, either partially or
entirely, due to inadequacies in design
or in the way they were conducted?

Have the studies used an appropriate
comparison population?

Does the possible presence of other
carcinogens such as asbestos, arsenic,
nickel, or chromium affect the reliability
of the study?

Are there inconsistencies among
results of epidemiological studies, and if
there are, can they be explained?

Animal Studies

Are there animal studies, other than
those used in the NIOSH Exploratory
Risk Assessment, that should be
considered to establish risk?

What parameters should be used to
convert animal data to human data (i.e.,
body weight or surface area, age scaling
methods. etc.)?

Appropriateness of Models to Assess
Risk

MSHA recognizes the large areas of
uncertainty which exist in applied dose
risk assessment procedures. Can other
forms of modeling (e.g.,
pharmacokinetics) reduce these
uncertainties, and if so, can the
reduction in uncertainty be quantified?
Are additional uncertainties introduced
into the risk assessment process by the
use of other models? What weight
should MSHA give to other modeling
data in its risk assessments and why?

What consideration should be given
to selecting a model when using animal
data to evaluate the risk associated with
exposure to diesel particulate in
humans?

Would a linear nonthreshold model
extrapolated from elevated exposure
levels from animal studies be the most
appropriate model to predict average
lifetime lung cancer risks from exposure
to diesel particulate in humans?

What is the best estimate of a latency
period? How should latency be
incorporated into the risk assessment
model?

Should the risk relationship be
modified in some fashion to account for
cell repair or other factors?

Does the latency period vary with
smoking? Does the latency period vary
with total exposure or exposure rate?

Should a maximum likelihood
estimate (MLE) or 95 percent upper
confidence limit [UCL) estimate of risk
be used?

3. Consideration of Other Information

Are there other health effects
(noncarcinogenic) that result from
exposure to diesel particulate?

What effect does smoking have on the
risk of lung cancer in miners exposed to
diesel particulate? If there is an effect, is
it additive, multiplicative, or is there
some other relationship? Is there
information to indicate that diesel
particulate works in conjunction with
other contaminants?

What dermal absorption studies for
diesel exhaust are available? What are
the potential adverse health effects from
dermal exposure alone or from a
combined exposure by inhalation and
dermal routes?

4. Sampling and Monitoring Methods

What methods are available to
measure diesel particulate exposures in
underground mines?

Are existing sampling and exposure
monitoring methods sufficiently
sensitive, accurate and reliable? If not.
what methods would be more suitable?

What criteria should be the basis for a
sampling strategy?

Would personal or area sampling be
more appropriate?

MSHA solicits information on the
conditions under which personal or area
sampling devices should or should not
be used for measuring diesel exhaust
exposures.

Are there any surrogate methods
available that can be used to monitor
diesel particulate levels? What are the
advantages, disadvantages, and relative
costs for these methods?

5. Feasibility

A critical issue in the development of
a diesel particulate standard is the
technological feasibility of various
techniques for controlling diesel
particulate emissions. MSHA recognizes
the wide variation in types of mines,
equipment, operations, and conditions.
As a result, MSHA requests both
general and specific information, as well
as any other relevant factors regarding
the following questions. Commenters
should compare alternative approaches
in terms of cost and relative
effectiveness.

To what extent can the design of a
mine, the mining system, and the mine
ventilation system be used to control
exposure to diesel particulate?

If mine ventilation is used to reduce
diesel particulate concentration, what
would be the additional costs to reduce
the concentration in increments of 100
micrograms per cubic meter of air?
Would the potential costs of controlling
diesel particulate affect the extent to
which diesel equipment is used?

What reduction in the concentration
of diesel particulate can be achieved
through the use of low sulfur fuels? Does
the reduction of a fuel's sulfur content
reduce the hazard associated with diesel
particulate? Is there a difference in the
amount of particulate produced from the
use of No. I or No. 2 diesel fuel? What is
the sulfur content of fuels currently
being used at diesel mines? What would
be the reduction in diesel particulate if
the sulfur content were reduced to 0.05
percent? When will 0.05 percent sulfur
fuel be generally available to the mining
industry?

What are the differences in the per-
gallon costs among No. 1, No. 2, and 0.05
percent sulfur diesel fuel? How much
fuel is used annually in the mining
industry? What would be the economic
impact on mining of using 0.05 percent
sulfur fuel?

Are fuel additives available or being
developed that can reduce diesel
particulate emissions? What diesel
particulate emission reductions can be
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expected through the use of these fuel
additives? Will the use of these fuel
additives introduce other health
hazards? If so, what specific health
hazards would be introduced with the
use of these fuel additives? What would
be the cost of these additives? Are there
any additional advantages to the use of
additives, such as increased fuel
efficiency?

Are there any anticipated changes in
engine design that will affect diesel
particulate emissions? What are these
expected changes and to what extent
will they reduce diesel particulate
emissions? When will engines
incorporating these designs be available
to the mining industry?

What would be the expected increase
in price of new diesel equipment or the
components incorporating these
anticipated changes? Would there be
additional operational costs resulting
from these changes?

What type of after-treatment devices
are available or being developed to
reduce particulate emissions from
equipment with water bath scrubbers,
light duty equipment such as personnel
carriers and service vehicles, heavy
duty equipment such as load-haul-dump
vehicles and haul trucks, and stationary
equipment? Will the use of these after-

treatment devices introduce other health
hazards? What specific health hazards
would be introduced with the use of
these after-treatment devices?

What diesel particulate reduction can
be expected through the use of after-
treatment devices? What additional
maintenance requirements will be
necessary as a result of adding these
devices? What problems would be
encountered in retrofitting existing
equipment with after-treatment devices?
What would be the initial cost of the
devices, including installation? How
long would these devices last before
they needed to be replaced? What
would be the costs of maintaining these
devices? Would there be any loss of
production specifically due to the use of
these devices?

Manufacturers of engines used in
over-the-road vehicles have developed
and are developing after-treatment
devices for the removal of diesel
particulate. What after-treatment
devices currently being developed for
over-the-road vehicles would be
applicable to the mining industry? What
diesel particulate reduction can be
achieved through the use of these after-
treatment devices?

Is specialized training required for
diesel mechanics working on equipment

that uses particulate reduction
technology? If specialized training is
required, what type of specialized
training should be required, and how
extensive and costly would such
training be?

What maintenance procedures are
effective in reducing diesel particulate
emissions from existing diesel-powered
equipment? What additional
maintenance procedures would be
required in conjunction with anticipated
developments of new diesel particulate
reduction technology? How much time
would be required to perform
maintenance procedures? What, if any,
production loss would occur during the
performance of these procedures?

What is the lowest feasible exposure
level of diesel exhaust that can be
achieved by engineering controls and
work practices alone? Are there unique
conditions in certain mining settings
where feasible engineering controls are
not available?

Dated: December 30, 1991.
William 1. Tattersall,
Assistant Secretary for Mine Safety and
Health.
[FR Doc. 92-178 Filed 1-3-92; 8:45 am]
BILING CODE 4510-43-M
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DEPARTMENT OF EDUCATION

34 CFR Part 81

RIN 1880-AA35

General Education Provisions Act;
Enforcement

AGENCY: Department of Education.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary proposes to
amend part 81, subparts A and B. Part
81, entitled General Education
Provisions Act; Enforcement, contains
general procedural rules for proceedings
before the Office of Administrative Law
Judges (OALJ). The regulations in part
81 implemented amendments to part E
of the General Education Provisions Act
(GEPA) made by Public Law 100-297,
enacted April 28, 1988. These proposed
regulations are needed to clarify and
refine the existing general procedural
regulations and enhance the operating
efficiency of the OALJ.
DATES: Comments must be received on
or before February 20, 1992.
ADDRESSES: All comments concerning
these proposed regulations should be
addressed to Frank 1. Furey, Senior
Attorney, Office of Hearings and
Appeals, U.S. Department of Education,
490 L'Enfant Plaza, SW., suite 2100,
Washington, DC 20219-3644.
FOR FURTHER INFORMATION CONTACT:
Frank 1. Furey. Telephone (202) 732-
1928. Deaf and hearing impaired
individuals may call the Federal Dual
Party Relay Service at 1-800-877-8339
(in the Washington, DC 202 area code,
telephone 708-9300) between 8 a.m. and
7 p.m., Eastern time.
SUPPLEMENTARY INFORMATION: On May
5, 1989, the Secretary published final
regulations in the Federal Register (54
FR 19512) establishing general
procedural rules for proceedings before
the Office of Administrative Law Judges
(OALJ) authorized by the GEPA
amendments and specific rules for OALJ
hearings for the recovery of funds.
These provisions were published to
facilitate implementation of section 3501
of the Augustus F. Hawkins-Robert T.
Stafford Elementary and Secondary
School Improvement Amendments of
1988, Public Law 100-297. The Secretary
is proposing a number of technical,
procedural, and clarifying changes to the
existing regulations, which are intended
to enhance the operating efficiency of
the OALJ.

Summary of Proposed Changes
Subpart A-General Provisions

Subpart A contains general provisions
relating to the OALJ, including
proceedings designated by the Secretary
to be conducted by that office.

Section 81.14 is revised to provide that
administrative law judges (ALJs) are not
required to grant joint requests for stays
for settlement negotiations, but that the
ALJs may do so, upon a finding of good
cause. The Secretary believes that the
ALJs should have the discretion to deny
joint requests for stays for settlement
negotiations, if they believe that action
is appropriate.

Section 81.18 is revised to delete the
provision that provides transcripts to
non-Departmental parties at no cost.
The change permits the Department to
recover the actual costs of duplication,
as it is permitted to do by law. See
Federal Advisory Committee Act section
11, 5 U.S.C. app. (1988).

New § 81.20 governs the process for
interlocutory appeal to the Secretary of
AL interim rulings. Under the current
regulations, interim rulings are not
appealable to the Secretary. The
proposed rule would permit appeals to
the Secretary of an interim ruling, if the
ruling involves a "controlling question of
substantive or procedural law and the
immediate resolution of the question
will materially advance the final
disposition of the proceeding." The
standard of "controlling question of
law" is taken from Federal Judiciary and
Judicial Procedure at 28 U.S.C. 1292,
"Interlocutory Decisions." Courts have
interpreted the standard "controlling
question of law" to include questions of
substance and procedure. However,
given the novelty of the procedure for
this Department, the phrase"substantive or procedural" has been
added to clarify that both substantive
rulings and interim procedural rulings
(including, but not limited to, matters of
discovery, venue, and requests for stays)
that meet the requirements in the
proposed regulation can be appealed to
the Secretary. The proposed regulatory
language thus makes the intent of the
rule clear to the public and the
participants in the proceedings.

The discretion to accept a petition for
interlocutory review of an interim ruling
would reside exclusively with the
Secretary. Lack of acceptance by the
Secretary, within 15 days of receipt,
would be deemed to be a denial of the
petition.

New § 81.20 also makes clear that a
petition for interlocutory review does
not automatically stay the ALI
proceedings. A stay of the ALI
proceedings is discretionary with the

AL or with the Secretary if the ruling is
certified for review. However, this
provision does not affect the parties'
right to a review of an initial decision
under redesignated § 81.32.

Subpart B-Hearings for Recovery of
Funds

Subpart B contains the specific rules
that apply to OALJ hearings for the
recovery of funds under applicable
programs.

Section 81.37 imposes a time frame of
10 days during which the authorized
Departmental official must provide the
ALJ with a copy of any document
identified in the written notice of a
disallowance decision under
redesignated § 81.24(b)(2). The revision
also ensures that a copy of the written
application for review will be served
upon the issuing Departmental official.

Section 81.41 clarifies the procedure
for transmitting initial decisions of the
ALI to the Secretary and to the parties.

Section 81.42 reflects technical
amendments that clarify the location for
filing a petition for review by the
Secretary of an initial ALJ decision. The
revision clarifies the processes for the
Secretary's review and modifies the
provisions for service.

Section 81.43 reflects a technical
amendment, deleting language
prohibiting the interlocutory review of
an ALJ ruling by the Secretary. This
revision conforms to the addition of the
proposed rule for interlocutory review at
§ 81.20. Section 81.43 also is revised to
eliminate the provision permitting the
standard of the Secretary to receive new
evidence on review under
"extraordinary circumstances;" the
revision provides for the Secretary, for
good cause shown, to remand the case
to the AL) to take further evidence,
thereby directly conforming to section
452 of GEPA.

Section 81.44 explains the procedure
for issuing decisions of the Secretary.

Executive Order 12291

These proposed regulations have been
reviewed in accordance with Executive
Order 12291. They are not classified as
major because they do not meet the
criteria for major regulations established
in that order.

Regulatory Flexibility Act Certification

The Secretary certifies that these
proposed regulations would not have a
significant economic impact on a
substantial number of small entities.

While some small local educational
agencies and small nonprofit
organizations would be affected by
these regulations, the Secretary does not
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expect the total number of these entities
to be significant in relation to the total
number of entities that would be subject
to these regulations. Also, the impact on
small entities would be minimal.

Paperwork Reduction Act of 1980

These proposed regulations have been
examined under the Paperwork
Reduction Act of 1980 and have been
found to contain no information
collection requirements.

Invitation to Comment

Interested persons are invited to
submit comments and recommendations
regarding these proposed regulations.

All comments submitted in response
to these proposed regulations will be
available for public inspection, during
and after the comment period, in Suite
2100, 490 L'Enfant Plaza, SK.,
Washington, DC, between the hours of
8:30 a.m. and 4 p.m., Monday through
Friday of each week except Federal
holidays.

To assist the Department in complying
with the specific requirements of
Executive Order 12291 and the
Paperwork Reduction Act of 1980 and
their overall requirement of reducing
regulatory burden, the Secretary invites
comment on whether there may be
further opportunities to reduce any
regulatory burdens found in these
proposed regulation&

Assessment of Education Impact

The Secretary particularly requests
comments on whether the proposed
regulations in this document would
require transmission of information that
is being gathered by or is available from
any other agency or authority of the
United States.

List of Subjects in 34 CFR Part 81
Enforcement, General education

provisions act.

Dated: December 30,1991.
Lamar Alexander,
Secretary of Education.
(Catalog of Federal Domestic Assistance
Number does not apply.)

The Secretary proposes to amend title
34 of the Code of Federal Regulations by
amending part 81 as follows:

PART 81-GENERAL EDUCATION
PROVISIONS ACT-ENFORCEMENT

1. The authority citation for part 81
continues to read as follows:

Authority: 20 U.S&C. 1221e-3(a)f1. 1234-
1234i, 3474(a), unless otherwise noted.

2. Section 81.2 is amended by revising
the definition of Secretary to read as
follows:

§ 81.2 Deflnltfons.
* *r * * *

Secretary means the Secretary of the
Department of Education or an official
or employee of the Department acting
for the Secretary under a delegation of
authority.

3. Section 81.14 is amended by
revising paragraph (a) to read as follow:

§ 814 Settlement negotlatlons.
(a) If the parties to a case file a joint

motion requesting a stay of the
proceedings for settlement negotiations,
or for approval of a settlement
agreement, the ALI may grant a stay of
the proceedings upon a finding of good
cause.

4. Section 81.8 is amended by
revising paragraph (a) to read as
follows:

§ 81.18 The record.
(a) The ALI arranges for any

evidentiary hearing or oral argument to
be recorded and transcribed and makes
the transcript available to the parties.
Transcripts are made available to non-
Departmental parties at a cost not to
exceed the actual cost of duplication.

§§ 81.20-81.36 [Redeslnaedae f t.30-81.451

5. Sections 81.20 through 81.35 are
redesignated as § 81.30 through 81.45,
respectively.

6. In the list below, for each
redesignated section in the left column,
remove the cross-reference in the middle
column and add, in its place, the cross-
reference listed in the right column

Section Remove Add

81.30(a)...-.. 8.t1 1.31
81.31(a)..... 81.22 81.32
81.31(c) .. 81.24 81.34
81.34(a) .. 81.20 81.30
81.35(a)....... 1.21 81.31
81.35(c)..... 81.26 81.36
81.37(b) .......... 81.24(b)(2) 81.34(b)(2)
81.38(b) .......... 81.24 81.34
81.38(b)(1)pi).. 81.24 81.34
81.38(c) ........... 81.24 81.34
81.38(c) ...... 81.27 81.37
81.38(c)(1) 81.27(d) 8T.37(d)
81.38(c 3...... 81.27 81.37
81.39(e)......... 81.27 81.37
81.40 ............... 81.28 81.38
81.40(c).... 81.22 81.32
81.40(d).... 81.23 st.33
81.45(b)(1) .. 81.27 81.37
81.45(b)(2)_..... 81.34 81.44
81.45(4) ....... 81.28 81.38
81.45(d) .......... 81.34 81.44

7. A new § 81.20 is added to subpart A
to read as follows:

§ 81.20 Interlocutory appeals to the
Secretary from rulings of an ALL

(al A ruling by an ALI may not be
appealed to the Secretary until the
issuance of an initial decision, except
that the Secretary may, at any time prior
to the issuance of an initial decision,
grant review of a ruling upon either an
ALrs certification of the ruling to the
Secretary for review, or the filing of a
petition seeking review of an interim
ruling by one or both of the parties, if-

(1) That ruling involves a controlling
question of substantive or procedural
law; and

(21 The immediate resolution of the
question will materially advance the
final disposition of the proceeding.

(h)(1] A petition for interlocutory
review of an interim ruling must include
the following:

(il A brief statement of the facts
necessary to an understanding of the
issue on which review is sought.

1i) A statement ofthe issue.
(iii) A statement of the reasons

showing that the ruing complained of
involves a controlling question of
substantive or procedural law and why
immediate review of the ruling will
materially advance the disposition of
the case.

(2) A petition nmy not exceed ten
pages, double-spaced, and must be
accompanied by a copy of the ruling and
any findings an opinions relating to the
ruiing. The petition must be fied with
the Office of -eariigs and Appeals,
which immediately forwards the petition
to the Office of the Secretary.

(c) A copy of the petition must be
provided to the ALI at the time the
petition is filed under paragaph (b)(2) of
this sectiokn and a copy of a petition or
any certification most be served upon
the parties by certified mail return
receipt requested. The: petition or
certification must reflect that service.

(d) If a party files a petition under this
section, the ALI may certify to the
Secretary that review is either
appropriate or inappropriate by
submitting a brief statement addressing
a party's petition within 10 days of the
ALI's receipt of the petition for
interlocutory review. A copy of the
certification must be served on all
parties by certified mail, return receipt
requested.

(e) A party's response, if any, to a
petition or certification for interlocutory
review must be filed within seven days
after service of the petition or
certification, and may not exceed ten
pages, double-spaced, in length. A copy
of the response must be served on all
parties and the ALI by hand delivery or
regular mail.
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(f) The filing of a request for
interlocutory review does not
automatically stay the proceedings.
Rather, a stay during consideration of a
petition for review may be granted by
the ALJ if the ALJ has certified to the
Secretary that review of the ruling is
appropriate. The Secretary may order a
stay of proceedings at any time after the
filing of a request for interlocutory
review.

(g) The Secretary notifies the parties if
a petition or certification for
interlocutory review is accepted, and
may provide the parties a reasonable
time within which to submit written
argument with regard to the merit of the
petition or certification.

(h) If the Secretary takes no action on
a request for interlocutory review within
15 days of receipt of it, the request is
deemed to be denied.

(i) The Secretary may affirm, modify,
set aside, or remand the ALJ's ruling.

(Authority- 5 U.S.C. 557(b); 20 U.S.C. 1234(f)
(M).

8. Redesignated § 81.37 is amended by
revising paragraphs (a) and (b),
redesignating paragraphs (c] and (d) as
(d) and (e), respectively, and adding a
new paragraph (c) to read as follows:

§ 81.37 Application for review of a
disallowance decision.

(a) If a recipient wishes to obtain
review of a disallowance decision, the
recipient shall file a written application
for review with the Office of Hearings
and Appeals, and, as required by
I 81.12(b), shall serve a copy on the
applicable Departmental official who
made the disallowance decision.

(b) A recipient shall file an
application for review not later than 30
days after the date it receives the notice
of a disallowance decision.

(c) Within 10 days after receipt of a
copy of the application for review, the
authorized Departmental official who
made the disallowance decision shall
provide the ALJ with a copy of any
document identified in the notice
pursuant to I 81.34(b)[2).

9. Redesignated § 81.41 is amended by
revising paragraph (c) to read as
follows:

§ 81.41 Initial decision.

(c) The initial decision is transmitted
to the Secretary by hand-delivery or
Department mail, and to the parties by
certified mail, return receipt requested,

by the Office of Administrative Law
Judges.

(Authority: 5 U.S.C. 557(c); 20 U.S.C. 1221e-
3(a)(1 ) , 1234([)(1), 3474(a)).

10. Redesignated § 81.42 is revised to
read as follows:

§ 81.42 Petition for review of Initial
decision.

(a) If a party seeks to obtain the
Secretary's review of the initial decision
of an ALJ, the party shall file a petition
for review by hand delivery or mail with
the Office of Hearings and Appeals,
which immediately forwards the petition
to the Office of the Secretary.

(b) A party shall file a petition for
review not later than 30 days after the
date it receives the initial decision.

(c) If a party files a petition for
review, the party shall serve a copy of
the petition on the other party by hand
delivery or by mail.

(d) Any written submission to the
Secretary under this section must be
accompanied by a statement certifying
the date that the filed material was
served on the other party.

(e) A petition for review of an intitial
decision must contain-

(1) The identity of the initial decision
for which review is sought: and

(2) A statement of the reasons
asserted by the party for affirming,
modifying, setting aside, or remanding
the initial decision in whole or in part.

(f)(1) A party may respond to a
petition for review of an initial decision
by filing a statement of its views on the
issues raised in the petition with the
Secretary, at the address set forth in
paragraph (a) of this section, not later
than 15 days after the date it receives
the petition.

(2) A party shall serve a copy of its
statement of views on the other party by
hand delivery or mail, and shall certify
that it has done so pursuant to the
provisions of paragraph (d) of this
section.

(g)(1) The filing date for written
submissions under this section is
either-

(i) The date of hand delivery; or
(ii) The date of mailing.
(2) If a scheduled filing date falls on a

Saturday, Sunday or a Federal holiday,
the filing deadline is the next business
day.

(Authority' 20 U.S.C. 1221e--3(a)(1),
1234(0(1), 1234a(e), 3474(a)).

11. Redesignated J 81.43 is revised to
read as follows:

§ 81.43 Review by the Secretary.
(a) The Secretary's review of an Initial

decision is based on the record of the
case, the initial decision, and any proper
submissions of the parties or other
participants in the case.

(b) The ALJ's findings of fact, if
supported by substantial evidence, are
conclusive.

(c) The Secretary may affirm, modify,
set aside, or remand the ALJ's initial
decision.

(1) If the Secretary modifies, sets
aside, or remands an initial decision, in
whole or in part, the Secretary's
decision includes a statement of reasons
that supports the Secretary's decision.

(2)(i) The Secretary may remand the
case to the ALJ with instructions to
make additional findings of fact or
conclusions of law or both based on the
evidence of record. The Secretary may
also remand the case to the ALJ for
further briefing or for clarification or
revision of the initial decision.

(ii) If a case is remanded, the ALJ
shall make new or modified findings of
fact or conclusions of law or otherwise
modify the initial decision in accordance
with the Secretary's remand order.

(iii) A party may appeal a modified
decision of the ALJ under the provisions
of § § 81.42, et seq. However, upon that
review, the ALI's new or modified
findings, if supported by substantial
evidence, are conclusive.

(3) The Secretary, for good cause
shown, may remand the case to the ALJ
to take further evidence, and the ALJ
may make new or modified findings of
fact and may modify the initial decision
based on that new evidence. These new
or modified findings of fact are likewise
conclusive if supported by substantial
evidence.

(Authority: 5 U S.C. 557(b); 20 U S.C. 1221e-
3(a)(1), 1234(0(1), 1234a(d). 3474(a)).

12. Redesignated § 81.44 is amended
by revising paragraph (b) to read as
follows:

§ 81.44 Final decision of the Department.

(b) If the Secretary modifies or sets
aside the ALJ's initial decision, a copy of
the Secretary's decision is sent by the
Office of Hearings and Appeals to the
parties by certified mail, return receipt
requested. The Secretary's decision
becomes the final decision of the
Department on the date the recipient
receives the Secretary's decision.

[FR Doc. 92-189 Filed 1-3-92; 8:45 am]
BILUNG CODE 4000-01.4
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DEPARTMENT OF EDUCATION

Office of Postsecondary Education

Perkins Loan, College Work-Study and
Supplemental Educational Opportunity
Grant Programs; Closing Date for
Institutions to File an Application for
Institutional Eligibility and Certification
for Participation in the Campus-Based
Programs

AGENCY: Department of Education.
ACTION: Notice of the closing date for
institutions to file an "Application for
Institutional Eligibility and
Certification" (ED Form E-40-34P, OMB
#1840-0098) to participate in the Perkins
Loan, College Work-Study and
Supplemental Educational Opportunity
Grant Programs for the 1992-93 Award
Year.

SUMMARY: The Secretary invites
currently ineligible institutions of higher
education that filed a Fiscal Operations
Report and Application to Participate
(FISAP) (ED Form 646-1) in one or more
of the "campus-based programs" for the
1992-93 award year to submit to the
Secretary an "Application for
Institutional Eligibility and
Certification" and all documents
required for an eligibility determination.

The campus-based programs are the
Perkins Loan Program, the College
Work-Study Program and the
Supplemental Educational Opportunity
Grant Program and are authorized by
title IV of the Higher Education Act of
1965, as amended. The 1992-93 award
year is July 1, 1992 through June 30, 1993.
DATES: Closing date for filing
application and required documents. To
participate in a campus-based program
in the 1992-93 award year, a currently
ineligible institution must mail or hand-
deliver its "Application for Institutional
Eligibility and Certification" on or
before February 3, 1992. The application
along with all documents required for an
eligibility determination must be
submitted to the Division of Eligibility
and Certification at one of the addresses
indicated below.
ADDRESSES: Applications and required
documents delivered by mail. An
institutional eligibility application and
required documents delivered by mail
must be addressed to the U.S.
Department of Education, Application
Control Center, Attention: DEC/
DCMAS/OPE, room 3633, Regional
Office Building 3, 400 Maryland Avenue,
SW., Washington, DC 20202-4725.

An applicant must show proof of
mailing consisting of one of the
following: (1) A legibly dated U.S. Postal
Service postmark; (2) a legible mail

receipt with the date of mailing stamped
by the U.S. Postal Service: (3) a dated
shipping label, invoice or receipt from a
commercial carrier; or (4) any other
proof of mailing acceptable to the
Secretary of Education.

If an application is sent through the
U.S. Postal Service, the Secretary does
not accept either of the following as
proof of mailing: (1) A private metered
postmark, or (2) a mail receipt that is not
dated by the U.S. Postal Service.

An applicant should note that the U.S.
Postal Service does not uniformly
provide a dated postmark. Before relying
on this method, an applicant should
check with its local post office.

An applicant is encouraged to use
registered or at least first class mail.
Institutions that submit eligibility
applications and required documents
after the closing date will not be
considered for funding under the
campus-based programs for award year
1992-93.

Applications and Required
Documents Delivered by Hand. An
institutional eligibility application and
required documents delivered by hand
must be taken to the U.S. Department of
Education, Application Control Center,
room 3633, Regional Office Building 3,
7th and D Streets, SW., Washington, DC.
The Application Control Center will
accept hand-delivered applications
between 8 a.m. and 4:30 p.m. (Eastern
time) daily, except Saturdays, Sundays
and Federal holidays. An application for
eligibility for the 1992-93 award year
that is delivered by hand will not be
accepted after 4:30 p.m. on the closing
date.

SUPPLEMENTARY INFORMATION: Under
the three campus-based programs, the
Secretary allocates funds to eligible
Institutions of higher education. The
Secretary will not allocate funds under
the campus-based programs for award
year 1992-93 to any currently ineligible
institution unless the institution files its
"Application for Institutional Eligibility
and Certification" and other required
documents by the closing date. If the
institution submits its institutional
eligibility and certification application
or other required documents after the
closing date, the Secretary will use this
application in determining the
institution's eligibility to participate in
the campus-based programs beginning
with the 1993-94 award year.

For purposes of this notice, ineligible
institutions only include:

(1) An institution that has not been
designated as an eligible institution by
the Secretary, but has previously fileda
FISAP.

(2) An off-campus site of an eligible
institution that is currently not included
in the Department's eligibility
certification for the eligible institution,
but has been included in the institution's
1992-93 FISAP.

(3) A branch campus that is currently
part of an eligible institution, but has
filed its own FISAP and is seeking.
eligibility as a separate institution of
higher education.

The Secretary wishes to advise
institutions that the institutional
eligibility form, "Application for
Institutional Eligibility and
Certification," should not be confused
with the FISAP form that institutions
were required to mail by October 1, 1991
for diskette or magnetic tape filers, or to
transmit electronically via modem by
October 1, 1991 for electronic FISAP
filers, in order to be considered for
funds under the campus-based programs
for the 1992-93 award year.

Applicable Regulations

The following regulations apply to the
campus-based programs:

(1) Student Assistance General
Provisions, 34 CFR part 668.

(2) Perkins Loan Program, 34 CFR part
874.

(3) College Work-Study Program, 34
CFR part 675.

(4) Supplemental Educational
Opportunity Grant Program, 34 CFR part
676.

f5) Institutional Eligibility Under the
Higher Education Act of 1965, as
amended, 34 CFR part 600.

(6) New Restrictions on Lobbying, 34
CFR part 82.

(7) Governmentwide Debarment and
Suspension (Nonprocurement) and
Governmentwide Requirements for
Drug-Free Workplace (Grants), 34 CFR
part 85.

(8) Drug-Free Schools and Campuses,
34 CFR part 86.
FOR FURTHER INFORMATION CONTACT.
For information concerning designation
of eligibility, contact Carol F. Sperry,
Director, Division of Eligibility and
Certification. Office of Postsecondary
Education, U.S. Department of
Education, room 3030, Regional Office
Building 3, 400 Maryland Avenue, SW.,
Washington, DC 20202-5242. Telephone:
(202) 708-4906.

For technical assistance concerning
the FISAP and/or other operational
procedures of the campus-based
programs, contact: Robert R. Coates,
Chief, Campus-Based Programs Branch,
Division of Program Operations and
Systems, room 4621, Regional Office
'Building 3,400 Maryland Avenue, SW.,
Washington, DC 20202-5347. Telephone:
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(202) 708-9711. Deaf and hearing
impaired individuals may call the
Federal Dual Party Relay Service at 1-
800-877-8339 (in the Washington, DC
202 area code, telephone 708-9300)
between 8 a.m. and 7 p.m., eastern time.

Program Authority: 20 U.S.C. 1807 et seq.;
42 U.S.C. 2751 et seq.; and 20 U.S.C. 1070b et
seq.
Catalog of Federal Domestic Assistance,
Supplemental Educational Opportunity Grant
Program, 84.007; College Work-Study
Program, 84.033; Perkins Loan Program,
84.037.

Dated: December 27, 1991.'
John B. Childers,
Acting Assistant Secretary for Postsecondary
Education.
[FR Doc. 92-191 Filed 1-3-92; 8:45 am]
BILLIHG CODE 4000-Oi-U
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DEPARTMENT OF TRANSPORTATION

Coast Guard

46 CFR Part 35

[CGD 91-2041
RIN 2115-AEOO

Use of Automatic Pilot: Area
Restrictions and Performance
Requirements

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
imnlement a provision of section 4114(a)
of the Oil Pollution Act of 1990 (OPA
90), by defining the conditions under
which, and designating the waters
where, tank vessels may operate with
the automatic pilot engaged. This
proposed rulemaking will promote the
safe operations of tank vessels in U.S.
waters. Section 4114(a) also requires
restrictions on operations of tank
vessels with unattended machinery
spaces. Regulations restricting
operations with unattended machinery
spaces are the subject of a separate
rulemaking.
DATES: Comments must be received on
or before March 6, 1992.
ADDRESSES: Comments may be mailed
to the Executive Secretary, Marine
Safety Council (G-LRA-2/3406) (CGD
91-204), U.S. Coast Guard Headquarters,
2100 Second Street SW., Washington,
DC 20593-0001, or may be delivered to
room 3406 at the above address between
8 a.m. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (202) 267-1477. The
Executive Secretary maintains the
public docket for this rulemaking.
Comments will become part of this
docket and will be available for
inspection or copying at room 3406, U.S.
Coast Guard Headquarters. A copy of
the material listed in "Incorporation by
Reference" of this preamble is available
for inspection at room Bi10, U.S. Coast
Guard Headquarters.
FOR FURTHER INFORMATION CONTACT.
LCDR Paul Jewell, Project Manager, Oil
Pollution Act Office, United States
Coast Guard Headquarters, 2100 Second
Street SW., Washington, DC 20593-0001,
(202) 267-6746.
SUPPLEMENTARY INFORMATION:

Request for Comments
The Coast Guard encourages

interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking

(CGD 91-204) and the specific section of
this proposal to which each comment
applies, and give a reason for each
comment. Persons wanting
acknowledgment of receipt of comments
should enclose a stamped, self-
addressed postcard or enveolope. The
Coast Guard will consider all comments
received during the comment period.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Marine Safety
Council at the address under
ADDRESSES. If the Coast Guard
determines that oral presentations will
aid this rulemaking, it will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Drafting Information
The principal drafters of this

document are Joan Tilghman, Project
Counsel, and LCDR Paul Jewell, Project
Manager.

Background and Purpose
Section 4114(a) of OPA 90 requires the

Coast Guard to define the conditions
under, and designate the waters upon,
which tank vessels may operate in U.S.
navigable waters with the automatic
pilot engaged. "Tank vessels" to which
46 U.S.C. 3703 applies are defined in 46
U.S.C. 2101(39) as: any " * * vessel
that is constructed or adapted to carry,
or that carries, oil or hazardous material
in bulk as cargo or cargo residue, and
that-

(A) Is a vessel of the United States;
(B) Operates on the navigable waters

of the United States; or
(C) Transfers oil or hazardous

material in a port or place subject to the
jurisdiction of the United States."

Although unmanned barges are
considered tank vessels, this rule does
not affect barges because they are not
equipped with automatic pilots. Towing
vessels, including any tug which is part
of an integrated tug/barge combination,
are not subject to this rule because these
towing vessels are not constructed or
adapted to carry oil in bulk as cargo.
Section 4114 specifies that this rule
apply only on the navigable waters of
the U.S. Navigable waters as defined in
33 U S.C. 2701 "means the waters of the
United States, including the territorial
sea." This definition does not
encompass the waters of the Exclusive
Economic Zone (EEZ). Additionally,
under 46 U.S.C. 3702, "Foreign vessels
on innocent passage on the navigable
waters of the United States" are exempt
from rules issued under the authority of
4114(a).

Among other things, the purpose of
OPA 90 is to reduce the risk of the
discharge of oil into the navigable

waters of the United States. Section
4114(a) focuses on reducing vessel
casualties and marine pollution
incidents by requiring the Secretary of
Transportation to issue regulations
defining the conditions under which,
and designating the waters where, an
automatic pilot may be used on tank
vessels operating in U.S. waters.

In 1977, the Coast Guard proposed a
rule to prohibit the use of automatic
pilots, to require that machinery spaces
be manned, and to require the anchor
detail set in specific U.S. waters. The
Coast Guard initiated this rulemaking in
an attempt to resolve the problems
associated with navigation in congested
and confined waters. The resulting list
of specified waters was confusing to
mariners because they would have been
required to learn and chart new areas
where the rule applied. Many
commenters objected to the 1977
proposal, and the Coast Guard withdrew
it after further consideration because it
was determined that the rule would
present an undue burden both to the
mariner and the Coast Guard.

Section 4114(a) now directs the Coast
Guard to establish parameters for using
automatic pilots and for operating with
machinery spaces unattended. The
Coast Guard is proposing an approach
restricting the use of automatic pilots in
waters that mariners already know
require additional navigational care.
Tank vessel watch officers and pilots
can rely on their existing knowledge of
these waters and will not need to learn
or chart new areas where the automatic
pilot rule applies. Regulations restricting
operations with unattended machinery
spaces are the subject of a separate
rulemaking (USCG docket #91-203).

Discussion of Proposed Amendment

The Coast Guard proposes to
establish minimum performance and
operating standards for using automatic
pilots in U.S. navigable waters. These
rules will be in addition to requirements
already imposed under 33 part 164.
Navigating with the automatic pilot
engaged will be permitted, except in the
following waters designated in title 33,
Code of Federal Regulations: Traffic
separation schemes (33 CFR part 167),
regulated navigation areas (33 CFR part
165), shipping safety fairways (33 CFR
part 166), anchorage areas (33 CFR part
110), VTS areas (33 CFR part 161). and
areas within one-half mile of shore.
Tank vessels transiting those waters
will be required to operate under
manual control without the automatic
pilot engaged.

This proposed rule permits masters of
tank vessels to take advantage of
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modern technology, consistent with the
practice of good seamanship, but also
will recognize that specific U.S. waters
should be navigated with an extra
measure of caution. Tank vessel watch
officers and pilots are familiar with
these waters because these waters are
generally shown on nautical charts and
are already subject to regulation. The
Coast Guard proposes to designate
those waters as waters where an
automatic pilot cannot be engaged. This
approach eliminates the need for
mariners to learn and chart new areas
where the automatic pilot rule applies.

In a separate action to implement
other OPA 90 provisions, the Coast
Guard is developing regulations to
require towing vessel escorts for tankers
in certain waters. If those regulations
become final, the Coast Guard will
consider including towing vessel escort
waters as areas where the automatic
pilot cannot be engaged.

Requiring a helmsman to steer a tank
vessel manually in designated areas will
ensure quick action on the orders of the
licensed bridge officer to respond to
situations which require immediate
corrective action. This practice should
result in the avoidance of certain types
of navigational hazards, and should
reduce the risk of maritime casualties in
• U.S. waters.

Under the proposed rule, where using
the automatic pilot is permitted in U.S.
navigable waters, its use must conform
to certain technical standards specified
and recommended by the International
Maritime Organziation (IMO). These
IMO standards specify that automatic
pilot equipment be able to provide
reliable operation under prevailing
conditions, be outfitted with course
deviation and power failure alarms, and
be capable of 3 second changover from
one steering mode to another. The IMO
standards govern the location, type, and
adjustment features of the automatic
pilot equipment. This proposed rule also
specifies that a qualified helmsman must
be present at the helm when a tank
vessel is operating with the automatic
pilot engaged.

Incorporation by Reference
The following material would be

incorproated by reference in § 35.01-3:
International Maritime Organization
(IMO) Resolution A.342(IX) adopted
November 12, 1975. Copies of the
material are available for inspection
where indicated under "ADDRESSES."
Copies of the material are available at
the addresses in § 35.01-3.

Regulatory Evaluation
The Coast Guard has determined that

this proposal is not major uhder

Executive Order 12291. There will be no
cost to vessel owners in complying with
this proposal because the rule will not
require vessels to increase crew size or
add equipment. This proposal will have
no significant adverse effects on
competition, employment, or other
aspects of the economy; and it will not
result in a major increase in costs and
prices. This proposal is not significant
under the Department of Transportation
Regulatory Policies and Procedures for
Simplification Analysis and Review of
Regulations (Order 2100.5), because its
cost is expected to be minimal and it
does not meet any of the criteria listed
in paragraph 6(a)(2) of the Order.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 etseq.) the Coast Guard
must consider whether this proposal will
have a significant economic impact on a
substantial number of small entities.
"Small entities" include independently
owned and operated small businesses
that are not dominant in their field and
that otherwise qualify as "small
business concerns" under section 3 of
the Small Business Act (15 U.S.C. 632).
"Small entities" also include small not-
for-profit organizations and small
governmental jurisdictions. Since there
is no cost associated with this rule, the
Coast Guard certifies under 5 U.S.C.
605(b) that this proposal, if adopted, will
not have a significant economic impact
on a substantial number of small
entities.

Collection of Information
This proposal contains no collection

of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
proposal in accordance with the
principles and criteria contained in
Executive Order 12612, and has
determined that this proposal does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Environment

The Coast Guard has prepared a
preliminary Environmental Assessment
(EA) for this action, in accordance with
the Council on Environmental Quality
regulations (40 CFR parts 1500-1508) and
Coast Guard policy (COMDTINST
M16475.1B) implementing the procedural
provisions of the National
Environmental Policy Act (NEPA), The
EA discusses the environmental
consequences of the proposed action

and alternatives, including the no-action
alternative. The preliminary EA is
available in the docket. After receipt of
all comments to this proposed
rulemaking action and comments to the
EA, a final decision on the need to draft
an Environmental Impact Statement
(EIS) will be made.

List of Subjects in 46 CFR Part 35

Cargo vessels, Marine safety,
Navigation (water), Occupational safety
and health, Reporting and recordkeeping
requirements, Seamen.

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 46 CFR part 35 as follows:

1. The authority citation for part 35 is
revised to read as follows:

Authority: 33 U.S.C. 1321U): 46 U.S.C. 3306,
3703, 6101; 49 U.S.C. App. 1804; Pub. L. 101-
380 § 4114(a), Aug. 18, 1990, 104 Stat. 484: E.O.
11735, 38 FR 21243, 3 CFR, 1971-1975 Comp..
p. 793; E.O. 12234; 45 FR 58801; 3 CFR, 1980
Comp., p. 277; 49 CFR 1.46.

2. Section 35.01-3 is revised to read as
follows:

§ 35.01-3 Incorporation by reference.
(a) Certain material is incorporated by

reference into this part with the
approval of the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. To enforce any
edition other than that specified in
paragraph (b) of this section, the Coast
Guard must publish notice of change in
the Federal Register and make the
material available to the public. All
approved material is on file at the Office
of the Federal Register, 1100 L Street
NW., Washington, DC, and at the U.S.
Coast Guard, Marine Technical and
Hazardous Materials Division (G-MTH),
or at the Oil Pollution Act Staff (G-MS),
2100 Second Street SW., Washington,
DC 20593-0001, and is available from the
sources indicated in paragraph (b) of
this section.

(b) The material approved for
incorporation by reference in this part
and the sections affected are:

American Society for Testing and
Materials

1916 Race St., Philadelphia, PA
19103
ASTM D-93-M0, Test Method'

for Flash Point by Pensky-
Martens Closed Tester, 1980... 35.25-10

ASTM F1014-1980, Standard
Specification for Flashlights
on Vessels .................................... 35.25-20
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International Maritime Organiza-
tion (IMO)

4 Albert Embankment, London
SE1 7SR, U.K.
IMO Resolution A.342(IX),

Recommendation on Per-
formance Standards for
Automatic Pilots ......................... 35.20-4

National Fire Protection Stand-
ards (NFPA)

Batterymarch Park. Quincy, MA
02269
NFPA 306, Standard for the

Control of Gas Hazards on
Vessels to be Repaired, 1987... 35.01-

3. Section 35.20-45 is revised to read
as follows:

§ 35.20-45 Use of automatic pilot-T/ALL
(a) Tank vessels may engage the

automatic pilot if all of the following
conditions exist:

(1) The operation and performance of
the automobile pilot conforms with the

45 standards recommended by the IMO in
Resolution A.342(IX) adopted November
12, 1975;

(2) An Able Seaman or Licensed Deck
Officer is present at the helm, prepared
at all times to assume manual control

-1 when instructed to do so by the deck
officer of the watch; and

(3) The vessel is not operating in:
(i) The areas of the traffic separation

schemes specified in 33 CFR part 167
which lie within U.S. navigable waters;

(ii) A regulated navigation area
specified in 33 CFR part 165;

(iii) Those portions of a shipping
safety fairway specified in 33 CFR part
166 which lie within U.S. navigable
waters;

(iv) An anchorage area specified in 33
CFR part 110;

(v) A Vessel Traffic Service Area
specified in 33 CFR part 161; or

(vi) An area within one-half nautical
mile of any U.S. shore.

Dated: December 30.1991.
A. E. Henn,
Reor Admiral, US. Coast Guard, Chief, Office
of Marine Safety, Security and Environmental
Protection.
[FR Doc. 92-159 Filed 1-3-92; 8:45 am]
BILL G CODE 401O-14-M
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73 ................................... 188, 189
76 ............................................ 189
Proposed Rules:
73 ............................................ 242

49 CFR
107 ......................................... 364
180 ......................................... 364
Proposed Rules:
571 ................................. 242,252

50 CFR
100 ................ 349
285 ............ ........ 365
Ch. VI ........... ...... 375
601 ......................................... 375
605 ......................................... 375
672 ......................................... 381
675 ......................................... 381
Proposed Rules:
17 ..................................... 35,212
301 ......................................... 390
625 ......................................... 213
649 ......................................... 214
675 ......................................... 215
Proposed Rules:
23 ............................................ 262

UST OF PUBLIC LAWS

Note: The List of Public Laws
for the first session of the
102d Congress has been
completed and will be
resumed when bills are
enacted Into public law during
the second session of the
102d Congress, which
convenes on January 3, 1992.
A cumulative list of Public
Laws for the first session was
published in Part II of the
Federal Register on January
2, 1992.
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CFR CHECKLIST

This checklist, prepared by the Office of the Federal Regi
published weekly. It is arranged in the order of CFR titles,
numbers, prices, and revision dates.
An asterisk (*) precedes each entry that has been issued
week and which is now available for sale at the Governm
Office.
A checklist of current CFR volumes comprising a complet
also appears in the latest issue of the LSA (List of CFR S
Affected), which is revised monthly.
The annual rate for subscription to all revised volumes is
domestic, $155.00 additional for foreign mailing.
Mail orders to the Superintendent of Documents, Attn: Ne
P.O. Box 371954, Pittsburgh, PA 15250-7954. All orders
accompanied by remittance (check, money order, GPO D
Account, VISA, or Master Card). Charge orders may be te
the GPO Order Desk, Monday through Friday, at (202) 78
8:00 a.m. to 4:00 p.m. eastern time, or FAX your charge o
(202) 512-2233.
Title Stock Number Price

1, 2 (2 Reserved) ............. (869-013-00001-3) ....... $12.00
3 (1990 Compilation and

Parts 100 and 101) ....... (869-013-00002-1) ....... 14.00
4 ...................................... (869-013-00003-0) ....... 15.00
5 Parts:
1-699 .............................. (869-013-00004-8) ....... 17.00
700-1199 ......................... (869-013-00005-6) ....... 13.00
1200-End, 6 (6 Reserved). (869-013-00006-4) ....... 18.00
7 Parts:
0-26 ................................ (869-013-00007-2) ....... 15.00
27-45 .............................. (869-013-00008-1) ....... 12.00
46-51 .............................. (869-013-00009-9) ....... 17.00
52 .................................... (869-013-00010-2) ....... 24.00
53-209 ............................ (869-013-00011-1) ....... 18.00
210-299 ........... (869-013-00012-9) ....... 24.00
300-399 .......................... (869-013-00013-7) ....... 12.00
400-699 .......................... (869-013-00014-5) ....... 20.00
700-899 .......................... (869-013-00015-3) ....... 19.00
900-999 .......................... (869-013-00016-1) ....... 28.00
1000-1059 ....................... (869-013-00017-0) ....... 17.00
1060-1119 ....................... (869-013-00018-8) ....... 12.00
1120-1199 ....................... (869-013-00019-6) ....... 10.00
1200-1499 ....................... (869-013-00020-0) ....... 18.00
1500-1899 ....................... (869-013-00021-8) ....... 12.00
1900-1939 ....................... (869-013-00022-6) ....... 11.00
1940-1949 ....................... (869-013-00023-4) ....... 22.00
1950-1999 ....................... (869-013-00024-2) ....... 25.00
2000-End ......................... (869-013-00025-1) ....... 10.00
8 ...................................... (869-013-00026-9) ....... 14.00
9 Parts:
1-199 .............................. (869-013-00027-7) ....... 21.00
200-End ........................... (869-013-00028-5) ....... 18.00

10 Parts:
0-50 ................................ (869-013-00029-3) ....... 21.00
51-199 ............................ (869-013-00030-7) ....... 17.00
200-399 .......................... (869-013-00031-5) ....... 13.00
400-499 .......................... (869-013-00032-3) ....... 20.00
500-End ........................... (869-013-00033-1) ....... 27.00

11 .................................... (869-013-00034-0) ....... 12.00

12 Parts:
1-199 .............................. (869-013-00035-8) ....... 13.00
200-219 .......................... (869-013-00036-6) ....... 12.00
220-299 .......................... (869-013-00037-4) ....... 21.00
300-499 .......................... (869-013-00038-2) ....... 17.00
500-599 .......................... (869-013-00039-1) ....... 17.00
600-End ........................... (869-013-00040-4) ....... 19.00
13 .................................... (869-013-00041-2) ....... 24.00

Title Stock Number

14 Parts:
1-59 ................................ (869-013-00042-1) .......ster, is 60-139 ............................ (869-013-00043-9) .......

stock 140-199 ............ (869-013-00044-7) .......

200-1199 ......................... (869-013-00045-5) .......
since last 1200-End ......................... (869-013-00046-3) .......
ent Printing 15 Parts:

0-299 .............................. (869-013-00047-1) .......e CFR set, 300-799 .......................... (869-013-00048-0) .......
ections 800-End ........................... (869-013-00049-8) .......

$620.00 16 Parts:
0-149 .............................. (869-013-00050-1) .......

iw Orders, 150-999 .......................... (869-013-00051-0) .......

must be 1000-End ......................... (869-013-00052-8) .......

eposit 17 Parts:
lephoned to 1-199 .............................. (869-013-00054-4) .......
3-3238 from 200-239 .......................... (869-013-00055-2) .......
rders to 240-End ........................... (869-013-00056-1) .......

18 Parts:
Revision Date 1-149 .............................. (869-013-00057-9) .......

Jan. 1, 1991 150-279 .......................... (869-013-00058-7) .......
280-399 .......................... (869-013-00059-5) .......
400-End ........................... (869-013-00060-9) .......'Jan. 1, 1991 19 Parts:

Jan. 1, 1991 1-199 .............................. (869-013-00061-7) .......

200-End ........................... (869-013-00062-5) .......
Jan. 1, 1991 20 Parts:
Jan. 1, 1991 1-399 .............................. (869-013-00063-3) .......
Jan. 1, 1991 400-499 .......................... (869-013-00064-1) .......

500-End ........................... (869-013-00065-0) .......

Jan. 1, 1991 21 Parts:
Jan. 1, 1991 1-99 ................................ (869-013-00066-8) .......
Jan. 1, 1991 100-169 .......................... (869-013-00067-6) .......
Jan. 1, 1991 170-199 .......................... (869-013-00068-4) .......
Jan. 1, 1991 200-299 .......................... (869-013-00069-2) .......
Jan. 1, 1991 300-499 .......................... (869-013-00070-6) .......
Jan. 1, 1991 500-599 .......................... (869-013-00071-4) ......
Jan. 1, 1991 600-799 .......................... (869-013-00072-2) ......
Jan. 1, 1991 800-1299 ......................... (869-013-00073-1) .......
Jan. 1, 1991 1300-End ......................... (869-013-00074-9) .......
Jan. 1, 1991 22 Parts:
Jan. 1, 1991 1-299 .............................. (869-013-00075-7) .......
Jan. 1, 1991 300-End ........................... (869-013-00076-5) .......
Jan. 1, 1991
Jan. 1, 1991 23 .................................... (869-013-00077-3) .......
Jan. 1, 1991 24 Parts:
Jon. 1, 1991 0-199 .............................. (869-013-00078-1) .......
Jan. 1, 1991 200-499 .......................... (869-013-00079-0) .......
Jan. 1, 1991 500-699 .......................... (869-013-00080-3) .......

Jon. 1, 1991 700-1699 ......................... (869-013-00081-1) .......
1700-End ......................... (869-013-00082-0) .......

Jan. 1, 1991 25 ................................... (869-013-00083-8) .......

Jan. 1, 1991 26 Parts:
§§ 1.0-1-1.60 .................. (869-013-00084-6) ......

Jon. 1, 1991 §§ 1.61-1.169 ................. (869-013-00085-4) .......
Jan. 1, 1991 §§ 1.170-1.300 ............... (869-013-00086-2) .......

4 Jan. 1, 1987 §§ 1.301-1.400 ............... (869-013-00087-1) .......
Jan. 1, 1991 §§ 1.401-1.500 ............... (869-013-00088-9) .......

§§ 1.501-1.640 ............... (869-013-00089-7) .......
Jan. 1, 1991 §§ 1.641-1.850 ............... ( 869-013-00090-1) .......

Jan. 1, 1991 §§ 1.851-1.907 ............... (869-013-00091-9) .......
§8 1.908-1.1000 ............. (869-013-00092-7) .......

Jan. 1991 §§ 1.1001-1.1400 ............ (869-013-00093-5) .......

Jan. I' 1,991 § 1.1401-End ................. (869-013-00094-3) .......

Jan. 1 199 2-29 ................. ......... (869-013-00095-1).
Jon' 1, 1991 30-39 .............................. (869-013-00096-0) .......40-49 .............................. (869-013-00097-8) .......
Jan. 1, 1991 50-299 ............................ (869-013-00098-6) .......
Jan. 1, 1991 300-499 .......................... (869-013-00099-4) .......

Jan. 1, 1991 500-599 .......................... (869-013-00100-1) .......

Price Revision Date

25.00
21.00
10.00
20.00
13.00

12.00
22.00
15.00

5.50
14.00
19.00

15.00
16.00
23.00

15.00
15.00
13.00
9.00

28.00
9.50

16.00
25.00
21.00

12.00
13.00
17.00

5.50
28.00
20.00

7.00
18.00

7.50

25.00
18.00

17.00

25.00
27.00
13.00
26.00
13.00

25.00

17.00
28.00
18.00
17.00
30.00
16.00
19.00
20.00
22.00
18.00
24.00
21.00
14.00
11.00
15.00
17.00

6.00

Jan. 1, 1991
Jan. 1, 1991
Jan. 1, 1991
Jan. 1, 1991
Jan. 1, 1991

Jan. 1, 1991
Jan. 1, 1991
Jan. 1, 1991

Jan. 1. 1991
Jan. 1, 1991
Jan. 1. 1991

Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991

Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991

Apr. 1, 1991
Apr. 1, 1991

Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991

Apr. 1,
Apr. I,
Apr. I,
Apr. 1,
Apr. 1,
Apr. 1,
Apr. 1,
Apr.1,
Apr. 1,

Apr. I,

Apr. ,

Apr. 1,

Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991

5 Apr. 1, 1990

Apr. 1, 1991

Apr. 1. 1991
Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 19915 Apr. 1, 1990
Apr. 1, 1991
Apr. 1, 1991

5 Apr. 1,1990
Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991
Apr. 1, 1991

5 Apr. 1, 1990
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Title Stock Number

600-End ........................... (869-013-00101-0) .......

27 Parts:
1-199 .............................. (869-013-00102-8) .......
200-End ........................... (869-013-00103-6) .......

28 .................................... (869-013-00104-4) .......

29 Parts:
0-99 ................................ (869-013-00105-2) .......
100-499 ............ (869-013-00106-1) .......
500-899 .......................... (869-013-00107-9) .......
900-1899 ......................... (869-013-00108-7) .......
1900-1910 (§§ 1901.1 to

1910.999) .................... (869-013-00109-5) .......
1910 (Q§ 1910.1000 to

end) .............................. (869-013-00110-9) .......
1911-1925 ....................... (869-013-00111-7) .......
1926 ................................ (869-013-00112-5) .......
1927-End ......................... (869-013-00113-3) .......

30 Parts:
1-199 .............................. (869-013-00114-1) .......
200-699 .......................... (869-013-00115-0) .......
700-End ........................... (869-013-00116-8) .......

31 Parts:
0-199 .............................. (869-013-00117-6).
200-End ........................... (869-013-00118-4) .......
32 Parts:
1-39, Vol. I ...............................................................
1-39, Vol. II ..............................................................
1-39, Vol. III ............................
1-189 .............................. (869-013-00119-2) .......
190-399 .......................... (869-013-00120-6) .......
400-629 .......................... (869-013-00121-4) .......
630-699 .......................... (869-013-00122-2) .......
700-799 .......................... (869-013-00123-1) .......
800-End ........................... (869-013-00124-9) .......

33 Parts:
1-124 .............................. (869-013-00125-7) .......
125-199 .......................... (869-013-00126-5) .......
200-End ........................... (869-013-00127-3) .......

34 Parts:
1-299 .............................. (869-013-00128-1) .......
300-399 .......................... (869-013-00129-0) .......
400-End ........................... (869-013-00130-3) .......

35 .................................... (869-013-00131-1) .......

36 Parts:
1-199 .............................. (869-013-00132-0) .......
200-End ........................... (869-013-00133-8) .......

37 .................................... (869-013-00134-6) .......

38 Parts:
0-17 ................................ (869-013-00135-4) .......
18-End ............................. (869-013-00136-2) .......

39 ................................... (869-013-00137-1) .......

40 Parts:
1-51 ................................ (869-013-00138-9) .......
52 .................................... (869-013-00139-7) .......
53-60 .............................. (869-013-00140-1) .......
61-80 .............................. (869-013-00141-9) .......
81-85 .............................. (869-013-00142-7) .......
86-99 .............................. (869-013-00143-5) .......
100-149 .......................... (869-013-00144-3) .......
150-189 .......................... (869-013-00145-1) .......
190-259 .......................... (869-013-00146-0) .......
260-299 .......................... (869-013-00147-8) .......
300-399 .......................... (869-013-00148-6) .......
400-424 .......................... (869-013-00149-4) .......
425-699 .......................... (869-013-00150-8) .......
700-789 .......................... (869-013-00151-6) .......
790-End ........................... (869-013-00152-4) .......

Price

6.50

29.00
11.00

28.00

18.00
7.50

27.00
12.00

24.00

14.00
9.00

12.00
25.00

22.00
15.00
21.00

15.00
20.00

15.00
19.00
18.00
25.00
29.00
26.00
14.00
17.00
18.00

15.00
18.00
20.00

24.00
14.00
26.00

10.00

13.00
26.00

15.00

24.00
22.00

14.00

27.00
28.00
31.00
14.00
11.00
29.00
30.00
20.00
13.00
31.00
13.00
23.00
23.00
20.00
22.00

Revision Date

Apr. 1, 1991

Apr. 1, 1991
Apr. 1, 1991

July 1, 1991

July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991

July 1, 1991

July 1,191
a July 1, 1989

July 1. 1991
July 1, 1991

July 1, 1991
July 1, 1991
July 1, 1991

July 1, 1991
July 1, 1991

2 July 1, 1984
2 July 1, 1984
2 July 1, 1984

July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991

July 1.1991
July 1, 1991
July 1, 1991

July 1, 191
July 1, 1991
July 1, 1991

July 1, 1991

July 1, 1991
July 1, 1991

July 1, 1991

July 1, 1991
July 1, 1991

July 1, 1991

July 1.1991
July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991
July 1, 1991

'July 1, 1989
July 1, 1991
July 1, 1991

Title Stock Number

41 Chapters:
1, 1-1 to 1-10 ..........................................................
1, 1-11 to Appendix, 2 (2 Reserved) ..........................
3-6 ...........................................................................
7 ..............................................................................
8 ..............................................................................
9 ..........................................................
10-17 ......................................................................
18, Vol. I, Parts 1-5 ..................................................
18, Vol. H, Parts 6-19 ...............................................
18, Vol. III, Parts 20-52 ............................................
19-100 .....................................................................
1-100 .............................. (869-013-00153-2) .......
101 .................................. (869-013-00154-1) .......
102-200 .......................... (869-013-00155-9) .......
201-End ........................... (869-013-00156-7) .......

42 Parts:
1-60 ................................ (869-013-00157-5) .......
61-399 ............................ (869-013-00158-3) .......
400-429 .......................... (869-011-00159-9) .......
430-End ........................... (869-013-00160-5) .......

43 Parts:
1-999 .............................. (869-013-00161-3) .......
1000-3999 ....................... (869-013-00162-1) .......
4000-End ......................... (869-013-00163-0) .......

44 .................................... (869-011-00164-5) .......

45 Parts:
1-199 .............................. (869-013-00165-6) .......
200-499 .......................... (869-013-00166-4) .......
500-1199 ......................... (869-011-00167-0) .......
1200-End ......................... (869-013-00168-1) .......

46 Parts:
1-40 ................................ (869-011-00169-6) .......
41-69 .............................. (869-013-00170-2) .......
70-89 .............................. (869-013-00171-1) .......
90-139 ............................ (869-013-00172-9) .......
140-155 .......................... (869-013-00173-7) .......
156-165 .......................... (869-013-00174-5) .......
166-199 .......................... (869-013-00175-3) .......
200-499 .......................... (869-013-00176-1) .......
500-End ........................... (869-013-00177-0).

47 Parts:
0-19 ................................ (869-013-00178-8) .......
20-39 .............................. (869-011-00179-3) .......
40-69 .............................. (869-013-00180-0) .......
70-79 .............................. (869-011-00181-5) .......
80-End ............................. (869-011-00182-3) .......

48 Chapters:
1 (Parts 1-51) .................. (869-011-00183-1) .......
1 (Parts 52-99) ................ (869-011-00184-0) .......
2 (Parts 201-251) ............ (869-011-00185-8) .......
2 (Parts 252-299) ............ (869-011-00186-6) .......
3-6 .................................. (869-011-00187-4) .......
7-14 ................................ (869-011-00188-2) .......
15-End ............................. (869-013-00189-3) .......

49 Parts:
1-99 ................................ (869-011-00190-4) .......
100-177 .......................... (869-011-00191-2) .......
178-199 .......................... (869-011-00192-1) .......
200-399 .......................... (869-011-00193-9) .......
400-99 .......................... (869-011-00194-7) .......
1000-1199 ....................... (869-013-00195-8) .......
1200-End ......................... (869-013-00196-6) .......

50 Parts:
1-199 .............................. (869-011-00197-1) .......
200-599 .......................... (869-011-00198-0) .......
600-End ........................... (869-011-00199-8) .......

CFR Index and Fmdngs
Aids .............. (869-013-00053-6) .......

Price Revision Date

13.00
13.00
14.00
6.00
4.50

13.00
9.50

13.00
13.00
13.00
13.00
8.50

22.00
11.00
10.00

17.00
5.50

21.00
26.00

20.00
26.00
12.00

23.00

18.00
12.00
26.00
19.00

14.00
14.00
7.00

12.00
13.00
14.00
14.00
20.00
11.00

19.00
18.00
10.00
18.00
20.00

30.00
19.00
19.00
15.00
19.00
26.00
30.00

14.00
27.00
22.00
21.00
26.00
17.00
19.00

20.00
16.00
15.00

30.00

3 July 1, 1984
' July 1, 1984
3 July 1, 1984
3July 1, 1984
' July 1, 1984
'July 1, 1984
3 July 1, 1984
' July 1, 1984
3 July 1, 1984
' July 1, 1984
' July 1. 1984
7 July 1, 1990

July 1, 1991
July 1, 1991
July 1, 191

Oct. 1, 1991
Oct. 1, 1991
Oct. 1, 1990
Oct. 1, 1991

Oct. 1, 1991
Oct. 1, 1991
Oct. 1, 1991

Oct. 1, 1990

Oct. 1, 1991
Oct. 1, 1991
Oct. 1, 1990
Oct. 1, 1991

Oct. 1, 1990
Oct. 1, 1991
Oct. 1, 1991
Oct. 1, 1991
Oct. 1, 1991
Oct. 1, 1991
Oct. 1, 1991
Oct. 1, 1991
Oct. 1, 1991

Oct. 1, 1991
Oct. 1, 1990
Oct. 1, 1991
Oct. 1, 1990
Oct. 1, 1990

Oct. 1. 1990
Oct. 1, 1990
Oct. 1, 1990
Oct. 1, 1990
Oct. 1, 1990
Oct. 1, 1990
Oct. 1, 1991

Oct. 1, 1990
Oct. 1, 1990
Oct. 1, 1990
Oct. 1, 1990
Oct. 1, 1990
Oct. 1, 1991
Oct. 1, 1991

Oct. 1, 1990
Oct. 1, 1990
Oct. 1, 1990

Jan. 1, 1991
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Stock Number Price Revision Date

Complete 1992 CFR set ............................................... 620.00

Microfiche CFR Edition:
Complete set (ane-time mailimg) ............................... 185.00
Complete set (one-time mailing) ............................... 188.00
Subscription (mailed s issue . ..... ........ 188.00
Subscriptior (mailed as issued) .............................. 188.00

Stock Number Price

Individual copies ..................................................... 2.00

Revision Date

1992
I Because Tle 3 Is an annual comlation, this volume and alt previous volumes should be

retained as a permanent refterene source.
*The July 1, 1985 edition of 32 CU forts 1-189 contains a note only for Parts 1-39

inclusive. For the full text of It Defense Acquisition Regulations in Parts 1-39, consult the
Ive CFR volumes issued as of July 1, 1984, containing those parts.

n TheJuly I. I9S eit-o-of 41 COR ha -lrs Imo t t e nlyfrw Ck ers 1 to
49 Inclusive. Fer te fll eat of procurement regulallns in Oters I 4 49. cenoult th ofevm
COf volumesissued n of July 1. 1984 coainng ftise chaptes.

'No omendments to thin volume were promukaed during the period Jan. 1, 1987 to Dec.
31, 1990. The C 0 volea Issued Januory 1, 1917. should be ained.

6No o ments o *in volume wme promulped diringl t* prid Apr. 1. 1990 4o Mor.
31, 1991. The CFR volume issued AprIl 1, 1990, should be retained.

eNo amendments to tis volume wre promulgated during th period July 1, 1989 to Jme
30. 1991. The CFR volume Issued July 1. 1989, stould be retained.

7No omenmt to tis volume we Promulgated during the period July 1, 1990 M to June
30, 1991. The CFR volume issued JMy 1.1990, should be retained.
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TABLE OF EFFECTIVE DATES AND TIME PERIODS-JANUARY 1992

This table is used by the Office of the dates, the day after publication is A new table will be published in the
Federal Register to compute certain counted as the first day. first issue of each month.
dates, such as effective dates and When a date falls on a weekend or Editorial Note: This table replaces and
comment deadlines, which appear in holiday, the next Federal business day corrects the table published on Thursday,
agency documents. In computing these is used. (See 1 CFR 18.17) January 2,1992.

DATE OF FR 15 DAYS AFTER 30 DAYS AFTER 45 DAYS AFTER 60 DAYS AFTER 90 DAYS AFTER
PUBLICATION PUBLICATION PUBLICATION PUBLICATION PUBLICATION PUIBUCATION

January 2
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January 6
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January 9

January 10
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January 14

January 15

January 16

January 17

January 21

January 22

January 23

January 24

January 27

January 28

January 29

January 30

January 31

January 17

January 21

January 21

January 22

January 23

January 24

January 27

January 28

January 29

January 30

January 31

February 3

February 5

February 6

February 7

February 10

February 11

February 12

February 13

February 14

February 18

February 3

February 3

February 5

February 6

February 7

February 10

February 10

February 12

February 13

February 14

February 18

February 18

February 20

February 21

February 24

February 24

February 26

February 27

February 28

March 2

March 2

February 18

February 18

February 20

February 21

February 24

February 24

February 24

February 27

February 28

March 2

March 2

March 2

March 6

March 9

March 9

March 9

March 12

March 13

March 16

March 16

March 16

March 3

March 3

March 6

March 9

March 9

March 9

March 10

March 13

March 16

March 16

March 16

March 17

March 23

March 23

March 23

March 24

March 27

March 30

March 30

March 30

March 31

April 1

April 2

April 5

April 6

April 7

April 8

April 9

April 13

April 13

April 14

April 15

April 16

April 20

April 21

April 22

April 23

April 27

April 27

April 28

April 29

April 30


